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HI 8 * contains a faithful 519 5 of 
— very extenſive legal proceedings, under a 
3 popular ſtatute; and of very ſerious and impor- 
tant proceedings in parliament, produced by a 
petition to the Houſe of Commons, complaining 
of an undue election and return, and of the cor- 
rupt conduct of che parties returned. 


„ 


Theſe having, in their progreſs chi the 
courts of law; upon many of the trials; before 
the Sele& Committee of the Commons; and in 
both Houſes of Parliament; given riſe to many 
legal, and to many S queſtions, as 
well as to ſome queſtions of privilege, which 
never before were ſubjects of diſcuſſion; it has 
been thought, that an accurate compilation of the 
rules and motions, of the arguments and debates, 
and of the judgments and reſolutions, would be 
furniſhing a record of tranſactions, which might 
not only be of uſe in future election conteſts, but 
which might, upon other occaſions, be likewiſe of 
eſſential ſervice to the public. | 


Influenced by theſs conſiderations, I determined 
to collect and arrange the ſcattered materials. My 
proſpect was a field of labour; but the drudgery of 
the undertaking: was abſorbed, in the importance | 
of he object. 


a2 5 The 
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The firſt nineteen chapters comprize the whole 


of the law proceedings: the two laſt contain a 
particular ſtatement of the proceedings, in the 


Houſe of Lords, and in the Houſe of Commons. 
Every action, every queſtion, and every proceed- 


ing, is finally cloſed, except the proceedings upon 
my actions againſt Mr. Benfield and Mr. Mac- 


pher/ſon, whoſe illegal conduct was the * 
ground of my complaint. | 


Thoſe gentlemen obtained ſeats in the Houſe of 


Commons, by the bribery and corruption which 
ef me of my return (a). 


By their temporary privilege of parliament, they 
fenced off appearances to my actions, and reſiſted 


the compulſory orders of the court of King's 


Bench (5). 


Having removed themſelves and their property 
out of the kingdom, they proceeded (by their at- 
tornies, who refuſed to appear to my actions againſt 


them) with 6 po actions againſt me (c). 


Upon the trials of thoſe actions, by the per] ury 
& their witneſſes they obtained verdiQs (4). 


Their judgments upon thoſe verdicts, they 5 
duced as evidence againſt me, before the Select 


ta) Chapter the twentieth. (ce) Chapters the tenth and eleventh, 


| (8) Pages 48, 50, and 544 (4) Pages 230 and 246, 


* Com. 


7 v 1 
| Committee of the Houſe of Commons (e); and 


which judgments, though they were afterwards 
reverſed (7), alone prevented my being reported 
duly elected, for the borough of Cricklade (g). 


They commenced other actions againſt me, and 
proceeded with one of them to trial, when, upon 
the cleareſt evidence, the perjury of their witneſſes 
having been detected, the charge was repelled, 
and a verdict. was given in my favour (5). 


They then ſued out writs of execution upon 
their judgments, in their firſt actions, and deprived 
me of my liberty, before my legal 1 could 
5 operate (i). 


And, unambiguouſly to mark the rancour of 
their perſonal reſentment, after my writs of Audita 
Querela had been allowed by the court of King's 
Bench, they refuſed their conſent to my diſcharge 
out of Term; though they well knew, that no op- 
poſition could prevent my being diſcharged by 
that court, as foon as Term began (); and that 
thoſe judgments, which had robbed me of my 

Seat in Parliament, and had proved inſtruments in 
their hands of ſo much injuſtice and oppreſſion, 
would, under thoſe writs, be reverſed. 


Such are the outlines of the condu of Mr. Ben- 
feld and Mr. Macpherſon; a conduct, in every 


(e) P | 0% Page 30. 
(F) Pages pe and 290. (i) Pages 277 and 287. 
2 Clupter the twentieth — (4) Pages 283 and 290. 
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2 vi ] 

relpect, a direct contraſt to mine. They have . 
perplexed and harraſſed me with action upon 
action, with the utmoſt rigour of proceedings upon 
actions, grounded alone in fiction; they have re- 
fuſed to appear and plead to my actions, grounded 
upon notorious facts; and I have allowed them 
peaceably and quietly to embark for Aa, though 
by ſuing out againſt them, writs of Ne exeat Reg- 
num, I could have ſeriouſly hampered them, n 
their purſuit of honour and fortune. 


They are both, at this time, in the Eaſt Indies; 
one of them a member of the Supreme Council at 
Bengal, and temporary Governor General of that 


Province; and the other in a ſituation of profit and 
emolument at Madras. 


The hand of Heaven may put a umi firoke 
to thoſe actions, and leave the third and fourth 
chapters for ever as they now ſtand, But if I 
ſhould live, and Mr. Benfeld and Mr. Macpherſon, 
both or either of them, ſhould return to this 
country, though reſentment for private injury and 
for perſonal utlice, ſhall he buried in eternal 
oblivion; yet public juſtice ſhall not be ſacrificed, 3 


nor ſhall ſuch aggravated and atrocious conduct 
go unpuniſhed. 


The active part I have taken in theſe proceed- 
ings, joined to the ill- grounded prejudice upon the 
minds, of ſome, renders it neceſſary to ſubmit a few 


8 4 


85 thoughts 


1 
thoughts upon the ſubject of proſecutions under 
the ſtatute, which has not only given riſe to thoſe 


actions in which I have been Plaintiff, but alſo to 
all the recriminating ations at the ſuits of wy 
formidable opponents. 


The 2d of George II. dtp a eds of five 
hundred pounds, for every offence againſt that law. 
The penalty is forfeited by the offender, and may 
be recovered by whoever will ſve for it; it be- 
comes his property, who firſt claims or demands 
it, to the excluſion of every other perſon. 


The object of the ſtatute is, to render more 
pure the elections of the repreſentatives in parli- 
ament. If the corruption prohibited, has been 
practiſed in any place; and if, by that corruption, 
ſome individual or other has been benefited; by 
the ſame corruption, ſome individual or other muſt 


have been prejudiced. 


It would be abſurd to enact popular ſtatutes, 
if it was not the peculiar duty of certain indivi- 
duals, in particular ſituations, to proſecute under 
thoſe ſtatutes; it would be a groſs reflection upon 
the country, and an indelible ſtain upon parlia- 
ment, to enact laws, which it would diſgrace a 
gentleman to enforce. | 


A candidate loſes his return by bribery. The - 
corruption is unambiguous, and the evidence to 
prove it, as clear and deciſive, as Is the evidence 

24 - "I 


0 m 1 


to prdve & robbery on the King's We 
ae den in the very act. : Co a 


; To proſecute the highway T the man 
robbed would be bound over; the perſon imme- 
diately injured, the public would expect to enforce 
the law; and if he ſhould afterwards compound 
che felony and forfeit his recognizance, he would 
juſtly be conſidered a diſhonour to ſociety, a diſ- 
grace to the community, whoſe laws alone give 
ſecurity to his life and to his property. 


In like manner the public eye is fixed upon the 
man, immediately injured by bribery at an elec- 
tion, to put the law in force againſt bribery, to 
puniſh an offence that ſtrikes deeper than any 
other offence, for it is an offence, that tends to 
corrupt, to render impure, the greatſource of all law. 


The principle is an inherent principle of the 
common law, as well as of the ſtatute law; but 
no law poſitively ſays, who ſhall proſecute for any 
particular offence. In murder, nature points out 
the next of kin to proſecute the murderer. In 
perjury, in felonies of all kinds, the loſſes, the ſuf- 
ferings of individuals, are the ſecurities to the pub- 
lic for the enforcement of the laws, and the pu- 
niſhment of offenders. 


To apply theſe general principles, to the imme- 
diate ſubject of this compilation. 


I was 


[=] 
I was ; perſonally injured by the corrupt conduct 
of my opponents, at the election at Crick/age, in 


September 1780, for by their * 1 on my 
return for that borough. | 


1 acted under the impulſe of duty, and 1 chough 
it not illiberal to enforce the law. 


Uninfluenced by any indirect motive, I com- 
menced many actions under a popular ſtatute; I 
proceeded with thoſe actions; and, where the pri- 
Vvilege of parliament, which this very corruption 
had given, has not fcreencd the delinquents, 1 
have carried them to a ſolemn termination, to an 
iſſue that reflects a luſtre upon the public law, 
and national juſtice of the country. 


I have effected the great object of the legiſla 
ture; and I have been injured in many reſpects; 
but I have neither diſgraced public proceedings by 


private compromiſes ; nor have I derived any per- 
ſonal benefit whatever. 


To blend together under one ava deſorip- 
tion, and indiſcriminately to cenſure or applaud 
all proſecutors under penal ſtatutes, would be pal- 
pable injuſtice. The nature of the offences; the 
ſituation of the offenders; the connection of the 
proſecutors with the offences committed; and the 
motives that influence their conduct; are the cir- 


cumſtances that ſtamp the real character of all pro- 
ſecutions, 


But 


[ 
| 


——— 


E 
But all proſecutors under popular ſtatutes, by 
the very act of proſecution, become ſervants of 
the public; they voluntarily inliſt themſelves un- 
der the public banner; and to the public they 
ſtand amenable for the whole of their conduct. 


My warmeſt acknowledgments are due to the 
gentlemen of the long robe, with whoſe legal 


opinions and profeſſional aſſiſtance I have been 


honoured, in the courſe of theſe proceedings (I), 


and to my Solicitor Mr. Townley Ward. Words 


cannot expreſs the ſentiments of gratitude, with 
which they have inſpired me. 


SAMUEL PETRIE. 


PALL MALL, 
Ju) 1785. 


* 
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(!) Beſides to the gentlemen, whoſe names appear in the dif- 


ferent chapters, I owe much obligation to my friends Mr. Dayrell 
and Mr. Richardſon. With the former I firſt conſulted, and his 
retainers on the Midland Circuit, alone deprived. me of his aſſiſtance 
in the 8 0 of the buſineſs. From the latter I received many 


uſeful 


ints, pending my writs of Audita Querela. 
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| CHAPTER THE TEIRST. 
SAMUEL PETRIE, Eſquire - - - - PLAINTIFF. 
| JOHN, BRISTOW®, -'- - - - - DEFENDANT: 


The Writ y was ſued out in 1 Michaelmas Term 1780, and on the 
Eighth of February 1781, the Declaration was filed in the 
King's Bench Office. 3 


DB: & 
| „HAL ART T RINA 
« Tn the Twenty. firſt Year of the Reign of King Grorce 
| the Third. 1 N 


«$STORMONT AnD WAV.“ 


2 8 ce $4 MUEL PE TRI E, Eſquire, complains 

to wit. of JOHN BRISTOW being in the cuſ- 
* tody of the marſhal of the Mar/bal/ea of our ſovereign lord 
© the king, before the king himſelf, of a plea, that he ren- 
© der to the ſaid Samuel Petrie, FIFTEEN THOUSAND 
« POUNDS of lawful money of Great Britain, which he owes 
to, and unjuſtly detains from him, &c. For that whereas 
«© the borough of Cricłlade, in the county of Vilis, is an 
« ancient borough, and for a long ſpace of time two bur. 
«« peſles of the ſaid borough have been elected and ſent, and 
«© have uſed and been accuſtomed, and of right ought to be 
elected and ſent, to ſerve as burgeſſes for the ſame borough _ 
jn the parliament of this kingdom: And whereas on the 
e ſecond day of September, in the twentieth year of the reign 
«© of our ſovereign lord George the third, by the grace of 


* The agent of Lord Portcheſter, and of Mr, Macpherſon. 
| A « God. 
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CRICKLADE CASE. 
God, king of Great Britain, France, and Ireland, defender 


of the faith, and ſo forth, a certain writ of our ſaid lord 


the king, ed the great ſeal or Great e iſſued 


SL 


and ſtill being at Weftminfter, in the county of Middleſex) 
directed to the ſheriff of the ſaid county of Wilts, by 
which ſaid writ our ſaid lord the king, reciting, That 
whereas by the advice and aſſent of his ſaid majeſty's 
council, for certain arduous and urgent affairs concern 
ing his ſaid majeſty, the ſtate and defence of his. kingdom 
of Great Britain and the church, our ſaid lord the king 
had ordered a certain parliament to be holden at his ma- 
jeſty's city of Neſiminſter, on the thirty- firſt day of Oober 
then next enſuing, and there to treat and have conference 
with the prelates, great men, and peers of his majeſty's 
realm, our ſaid lord the king commanded and ſtrictly 
enjoined the ſaid ſheriff, that proclamation being made 
of the day and place aforeſaid in his then next county 
court to be holden, after the receipt of that his majeſty's 
writ, two knights of the moſt fit and diſcreet of the ſaid 


county, girt with ſwords, and of every city of the ſaid 


ſheriff's county two citizens, and of every borovgh in the 
ſame county two burgeſſes of the moſt ſufficient and diſ- 
creet, freely and indifferently, by thoſe who at ſuch pro- 
clamation ſhould be preſent, according to the form of the 
ſtatutes in that caſe made and provided, the ſaid ſheriff 
ſhould cauſe to be elected, and the names of thoſe knights, 
Citizens, and burgeſſes, ſo to be elected, whether they 
ſhould be preſent or abſent, the ſaid ſheriff ſhould cauſe 
to be inſerted in certain indentures, to be thereupon 
made between the ſaid ſheriff, and thoſe who ſhould 
be preſent at ſuch election, and them, at the day and 
place aforeſaid, the ſaid ſheriff ſhould cauſe to come in 
ſuch manner, that the ſaid knights for themſelves and the 
commonalty of the ſaid county, and the faid citizens and 
burgeſſes for themſelves and the commonalty of the ſaid 
cities and boroughs reſpectively, might have from them 

- * 
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CHAPTER I 3 


full and ſufficient power, to do and conſent to thoſe things, 
which then and there by the. common council of his ſaid - 
majeſty's kingdom, by the bleſſing of God, ſhould happen 
to be ordained, upon the aforeſaid affairs, ſo that for want 
of ſuch power, or through an improvident election of the 


* ſaid knights, citizens, or burgeſſes, the aforeſaid affairs 


might in no-wiſe remain unfiniſhed : willing nevertheleſs, - 
That neither the ſaid ſheriff, nor any other ſheriff of his 
majeſty's kingdom, ſhould be in any-wiſe elected, and 
the election in the ſaid ſheriff's full county, ſo made diſ- 
tinctly and openly, under the ſaid ſheriff's ſeal and the 
ſeals of thoſe who ſhould be preſent at ſuch election, the 
ſaid ſheriff ſhould certify to our ſaid lord the king in his 
chancery, at the day and at the place aforeſaid, without - 
delay, remitting to our ſaid lord the king, one part of the 
aforeſaid indentures, annexed to the ſaid writ, together 
with that writ; and afterwards, and before the return of - 
the ſaid writ, to wit, on the fifth day of September, in the 
ſaid twentieth year of the reign of our lord the now king, 
the ſaid writ, ſo directed to the ſheriff of the ſaid county 
of Wilts, was delivered to Paul Cobb Methuen, eſquire, 
who then, and until and at and after the return of the ſaid 
writ, was ſheriff of the ſaid county of Wilts, to be exe- 
cuted in due form of law, to wit, at the borough of Crict- 
lade aforeſaid ; by virtue of which ſaid writ, the ſaid ſheriff 
afterwards, and before the return thereof, to wit, on the 
ſaid fifth day of September, in the twentieth year aforeſaid, 
at the borough of Cricklade aforeſaid, made his precept 
in writing, ſealed with the ſeal of his office of ſheriff, di- 
reed to the bailiff of the borough of Cricꝶlade aforeſaid, 


of and for the eleQion within the ſaid borough, of two 


burgeſſes of the ſame borough, according to the form and 
effect of the ſaid writ; by virtue of which ſaid precept 
afterwards, and before the return thereof, to wit, on the 
eleventh day of September, in the twentieth year aforeſaid, 
at the borough of Cricꝶlade aforeſaid, the election of two 
burgeſſes of the ſaid borough, to ſerve as burgeſſes for the 

A 2 | « ſaid 
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« ſaid borough, in the next parliament to be holden as afore- 
* ſaid, was had and made; and afterwards,” to wit, on the 
aid eleventh day of September, in the twentieth year afore- 
Ts « ſaid, Paul Benfield, eſquire, John Macpherſon, eſquire, and ; 
* the ſaid Samuel Petrie were candidates, that of them two 
«« might be elected, to ſerve as burgeſſes for the ſaid borough, 
ce jn the aforeſaid then next parliament; and the ſaid Paul 
« Benfield, John Macpherſon, and Samuel Petrie, remained 
« and continued ſuch candidates, until and at the time of the 
* ſaid election: And the ſaid Samuel Petrie further ſays, 
% That the ſaid Joh Britow, not regarding the ſtatute in 
5 ſuch caſe made and provided, nor fearing the penalties 
«© therein contained, after the twenty-fourth day of June, 
in the year of our lord one thouſand, ſeven hundred, and 
„ twenty-nine, and before the ſaid election of two burgeſſes 
« for the ſaid borough, to wit, on the ſaid eleventh day of 
«6: September, in the twentieth year aforeſaid, at the borough 
of Cricklade aforeſaid, did corrupt one Thomas Townſend, | 
who then and there, and at the time of the ſaid election, . 
had a right to vote in that election, to give his vote in 
that election for the ſaid Jon Macpherſon, who then and 
there, and at the time of the ſaid election, was the friend 
of the right honourable Henry Herbert baron Portchefter, 
<« by a corrupt gift, which the ſaid John Briftow then and 
if there made and delivered to the ſaid Thomas Townſend, of 
Wh A certain ſum of money, to wit, the ſum of Five pounDs' 
if *© FIVE SHILLINGS, in money, as and for a gift or reward 
ll F for him the ſaid Thomas Townſend, to give his vote in that 
i j election, for the friend of the ſaid now. lord Portchefter, 
. * contrary to the form of the ſtatute in ſueh caſe lately made 
and provided, whereby, and by force of the ſaid ſtatute 
an action hath accrued to the faid Samuel Petrie, to de- 
mand and have, of and from the ſaid John Briftow, fer 
his ſaid offence, FIVE HunDRED POUNDS, parcel of the 
© ſaid FIFTEEN THOUSAND POUNDS above demanded. 
The following twenty-nine counts charge him, 
in like manner, wich corrupting twenty-nine other 
| per- 


* 


/ 


n ſons, to vote for the ſaid Jobn Macpherſon, at the 
ſaid election. Thoſe perſons, whoſe votes were ad- 
miited upon the poll, are ſtated as having a right 
to vote; and thoſe, whoſe votes were refuſed by 
the returning officer, are ſtated as CO a ue 
to vote, at the ſaid election. | 
1 Yet the ſaid John Briſtow, although often coquetial Sith | 
not yet paid the ſaid FIFTEEN THOUSAND POUNDS, Or 
any part thereof, to the ſaid Samuel Petrie, but hath hi- 
<< therto altogether refuſed, and ſtill doth refuſe, to the da- 
«© mage of the ſaid Samuel Petrie of TWENTY POUNDS, 
<* and thereupon” the ſaid Samuel Petrie, prays his majeſty's 
«< proceſs to be made to him againſt the ſaid John Briftow, 
<< according to the form of the ſtatute in ſuch caſe made and 
«« provided. And it is granted to him, Sc.“ 
b \ 1 8 JOHN DOE, 25 
«© Pledges to proſecute | | AND 
| | ? : RICHARD. ROE, A 
Jobn Briftow then appeared by his attorney, and plead- 
ing the general iſſue, the cauſe was ordered for trial, at the 
following aſſizes for the county of Wilis; and accordingly 
was tried at the Lent aſſizes at Saliſbury, on the 13th of 
March 1781, by a ſpecial j Jury of the ſaid county, before fir 
Richard Perryn, knight, one of as barons of his er fe 8 
court of excheguer. 


Particulan of the trial, 


COUN 8 E Le. ; 
For the plaintiff, For the defending 
Mr. Dunnins, ' Mr. Serjeant Grose, 
Mr. Serjeant RookE, Mr. Mos is, 


Mr. Burke. —_— BATT. 
My Burke ſtated the declaration. 

Mr. DUNNING began by explaining the nature of the 
action, that it was an action brought by Mr. Petrie, the plain- 
tiff, for the recovery of a very ſmall part of the penalties in- 

AZ cuxred 


* — 


6 CIC ELADE CASE. 


curred by Briftow, the defendant, who was charged with 
having praftiſed the moſt extenſive bribery and corruption, 
at the preceding general. election at the borough of Crick- 


lade, with having corrupted the voters of that borough, to 


vote for Mr. Macpher/on, ta friend of colonel Herbert, now 
lord Portehefter. | | 

He then recapitulated ſome e e the 
better to enable the jury, to underſtand. the ground of the 
preſent action. That at the election in February 1775, when 
Mr. Peach, Mr. Dewar; and Mr. Petrie, the preſent plain- 
tiff, were candidates for the repreſentation of this borough, 
by the groſs injuſtice alone of the returning officer, Mr. 
Peach was returned, when the merits of the election were 
with Mr. Dewar ; that againſt this return Mr. Dewar peti- 
tioned, and two other petitions were likewiſe preſented to 
the houſe of commons, the one from certain electors in the 
Intereſt of Mr. Dewar, and the other from certain eleQors 
in the intereſt of Mr. Petrie. That Mr. Dewar abandoned 
his petition, but that the two other petitions went to a 
committee of the houſe, who ſeated Mr. Dewar, and came 
to ſeveral reſolutions relative to the right of yoting. That 
colonel Herbert wiſhing to eſtabliſh an intereſt and influence 
in this place, aſſumed equal merit with Mr. Petrie for the 
ſupport of theſe petitions, and ſoon afterwards became a 
purchaſer of houſes within the borough. . That upon the 
death of Mr. Ne/b:/t in the year 1779, when Mr. Petrie was 
at Paris, colonel Herbert took down with him to Cricalade 


his friend Mr. Macpher/on, an entire ſtranger in this borough, - 


though well known in A/a, and well practiſed in the in- 
trigues of that country, and got him elected without oppoſi- 
tion. That upon that occaſion, a profuſion of promiſes were 
made by colonel Herbert and Mr. Macpherſen,, which the 
voters were made to believe, would be realized as ſoon as 


the election was over; but, being poſtponed for weeks and 
months, they became violent and clamorous. 


Mr. DUNNING reminded the jury, that the diſſolu- 
tion of parliament was a ſubject of general converſation, for 


more 


= 


more than twelve months before it happened, and that about 
Chriſtmas 1779, the report prevailed ſo much, and the ex- 
pectation was ſo ſtrong, of its ſoon taking place, that candi- 
dates were canvaſſing in almoſt every part of the kingdom. 

He then ſtated, that on the 8th of January 1780, colonel. 
Herbert appeared in perſon in Cricklade, but that previous. to 


his appearance, Mr. Brifow had been ſent to do for him, 


what was neceſſary to be done; that the beginning of the 


month of January 1780, the defendant went to the White 


Swear in that place, and invited the voters to meet him there; 


that as ſoon as one man's buſineſs was diſpatched, another 


came; that each voter received FIVE GUINEAS from Briſtow, 
for which, that it might appear as a loan and not a gift, he 
ſigned a note payable to colonel Herbert, who was, all of a- 
ſudden, ſtruck with a fit of benevolence to the voters of this 
borough ; that after Mr. Bri/tow's ingenuity had been thus 
exerciſed, colonel Herbert came to town, when a great many 
of the principal electors were aſſembled at the White Swan; 


that at this meeting a propoſal was made, that they ſhould 


accept from their kind benefactor, the nomination of two can= 


didates, to repreſent them in the next parhament ; that this 
was thought too much, the nomination of one having been 
conſidered as well worth the money they had received, and 
the propoſal was accordingly rejected; that upon this, colo- 
nel Herbert left the town the next morning, much out of hu- 


mour. That Priftow afterwards renewed theſe rivE GUI 


NEA gifts to the voters, under the form of loans, upon pro- 
miſſory notes to colonel Herbert, which he continued till the 


eve of the election in September laſt. That corruption had 


got to ſuch a length at Crick/ade, that it was thought a ter- 
rible thing not to be corrupted, and as a mark of reproach 
to every voter, who had not received the FIVE GUINEAS, a 
gridiron was chalked upon his door; that as corruption in- 
creaſed, the gridirons decreaſed ; at the election it had got 
its full length, very few voters in the borough being un- 
bribed and uncorrupted on the part of Mr. Macpherſon. That 
a few days before the election, colonel Herbert returned ta 
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Crictlade, with his friend Mr. Macpherſon, with whom, ac- 
companied by the defendant, he canvaſſed the borough. 
That this corruption on the part of Mr. Macpherſon, and 
the profuſion of corrupt promiſes on the part of Mr. Ben- 
feld, had drove ſeveral from Cricklade, who had appeared 
there, with an intention of offering their ſervices; they ſaw 
no proſpect of ſucceſs by combating ſuch corruption, by 1 
ping the wealth and power of ſuch opponents. | 
He obſerved, that it was fit there ſhould be laws to meet 
this ſort of corruption, and to check it in its progreſs ; that 
as the law formerly ſtood, there was only a corporal puniſh». 
ment for this offence, which being found incompetent to ſtop . 
its progreſs, the legiſlature had. paſſed an act, about fifty. 
years ago, making it penal both in the corruptor and the 
corrupted, and affixing the forfeiture of WE HunorED 
PUN Ds for every offence ; that ſeveral had been proſecuted | 
under that act, who ſtood in the ſame predicament with the- 
preſent defendant, and that nothing had prevented more . 
proſecutions of the ſame nature, but that the ſame. corrupt 
practices were too generally carried on, by each contending 
party. That in the neighbouring borough of Shafteſbury, 
ſome years ago, the diſappointed candidate had brought 
actions againſt the ſucceſoful candidates, as the diſappointed. 
candidate for Crick/ade had now done, againſt the ſucceſsful 
candidates for that borough. That he had the honour of 
being counſel upon that occaſion, when a ſpecial jury of the 
moſt diſtinguiſhed characters in the county, had given his 
client a verdict of ELEVEN THOUSAND POUNDS : - that no 
more was heard either of the Shafteſbury punch, or of the 
Hinden puppet- how; and that, if all thoſe who were guilty 
of ſuch unfair and illegal practices were thus proſecuted, it 
would be productive of the moſt ſalutary effects. That laws 
however well calculated for the benefit of ſociety, were a 
dead letter unleſs enforced. That no maxim was more true 
than the old adage, whoever buys will ſell; that it was not 
worth purchaſing, without taking it to the beſt market; but 
that no conſiderate man would intruſt his moſt valuable 


rights 
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rights and privileges with thoſe , who would make: merchan- 
dize of them. „ eee 

There was one kind of argument, Mr. Dada aid, he 
was confident, from the good ſenſe and modeſty of his learned 
friends on the other ſide, they would not preſs; that rx 
POUNDS or FIVE GUINEAS were no bribe, that no man” 
would part with his franchiſe, or give up his right for ſo 
trifling a ſum. But there was another argument, which he 
would give them leave to preſs as much as they pleaſed, that 
the FivE GUINEAS had no proſpect, but a retroſpect, had a 
view only to what was paſt : that colonel Herbert was a man 
of great benevolence, and did not chuſe to be in any body's 
debt. That if immediately after Mr. . Macpherſox's firſt 
election, the money had been dealt about to every one who 
had voted for him, ſomething might have been faid of its 
being a gratuity, and not a bribe ; but at the time the money 
was diſtributed, it was nearer to the ſucceeding election, than 
it was to the election that was paſſed ; that if the gentle- 
men oppoſed to him, ſhould endeavour to perſuade the jury, 
that the money given was not a gift, but a loan, it would be 
very ſurprizing indeed; for though Mr. Bri/tow might have 
plumed himſelf on the ingenuity of the note of hand, which 
was contrived to conceal and colour the iniquitous practice, 
to pay for the paſt, and to anſwer for the preſent and for the 
future, yet the ingenuity of the invention had defeated it- 
ſelf, for the notes were a ſtrong collateral proof, for what 
purpoſe the money was given; that if the actual receipt of 
the money ſhould be proved, and if it ſhould be proved, that 
the voters received it, under the idea of ſecuring their votes 
at a future election, either for Mr. Macpher/on or the friend 
of the defendant, or for the friend of colonel Herbert, there 
could not be a doubt but it was intended as a bribe, and 
not as a loan. 

Mr. DUNNING then obſerved to the jury, that he 
ſhould not, in that ſtage of the cauſe, have entered ſo fully 
into the buſineſs, if he had not been perſuaded, that his 
friends on the other ſide would not give him an opportunity, 

of 
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of ſpeaking to them again; for though all the people of 


Cricilade were brought to Saliſbury, they would call none, 


knowing as they did, that every one they called, would ſup- 
port the plaintiff's caſe, and prove, what he might be under 
ſame difficulty of bringing from his own witneſſes; that he was 
well convinced his learned friends would agree with him, that 
the ſubject did not require argument, but was to be eſtabliſhed 
by evidence; that the tranſaction, from its very nature, 
being dark and concealed, might render impoſſible that kind 
of proof which could be given, of what paſſes in open 
day-light; that the witneſſes might however dribble out the 
truth, in ſpite of themſelves, and enable the jury to get at 
the real fact, notwithſtanding the darkneſs, with which it 


was ſo artfully covered, and the backwardneſs to ſpeak out, 


which the plaintiff expected even from his own witneſles ; 
that he was perſuaded-enough would be given in evidence 
to ſatisfy them of the guilt of the defendant, and to intitle 
the plaintiff to a verdict, whoſe conduct merited their loudeſt 


applauſe; that the names of the corrupted, in this declara- 


tion, had not been judiciouſly ſelected; but when the witneſſes 
had been heard, they would fee, under his lordſhip's di- 
rection, to what number the evidence would apply; that 
the plaintiff would be perfectly ſatisfied with their verdict, 
whether that verdict was for a greater or a lefſer ſam, and 
in their verdi& he was convinced, they would do juſtice to 
their conſciences and their country. 


EVIDENCE. 


Mr. KINDERLY produced copies of writs and returns 
for the borough of Crictlade, in the years 1768 and 1774, 
which he ſwore he had 'got from the crown-office, and ex- 
amined with the originals, and which were read 50 the clerk 

of the court. 

Mr. JOHN JOY produced the precept for the borough 
of Cricklade, for the laſt election, which he ſwore he brought 
from Mr. Salmon's office, who, at that time, was under 
ſheriff, and which was read by the clerk of the court. 


RICHARD 
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RICHARD TOWNSEND, the returning officer, firſt 
gave. evidence of the receipt of the precept, and then 
duced the original poll-book of the election, after which be 
went Og the following examination, 


Mr, Serjeant G ROSE, ' 


5 vou was at the election of courſe ?. e 

A. Ves. | | 

Q. Did you attend the whal time? 3 2 

A. Ves. | e 

Q. How long did it laſt? 5 

A. Six hours. 

Q. Was Mr. Petrie . * 5 
. „ 

Q. Did he bd any objetians t to the poll ? 
A. No. He ſaid it was a very juſt poll. 

* Did he thank any body? For 

A. Ves, when they gave him a vote. | 

. Did he ſay any thing to the other caudidates . 
A. He wiſhed them joy of their ſeats, N 


Mr. DUNNING. 


Q. I underſtand from you, Mr. 7. bend, that Mr. Petris 
behra like a gentlemen ; but empty thanks are not like 
FIVE GUINEAS. : 


A. Money is beſt, | 
Q. He was employed only in 1 ; both the other 
candidates were employed ſome other way. | 
A. There was no bribery, that I heard of. 
<Q No. Was there no money lent or given to the voters r 
A. Not for this election. I can take my oath, there was 
no bribery that I faw. 
Q. Do you not know, that they had FIVE GUINEAS a man ? 
A. I cannot ſay. I do not know it. 
Q. There are three ways of knowing; ſeeing, hearing, 


and feeling, How do you * your words by ſaying you 
ſaw none ? 


A. Not 
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A2 Not at this election. . „„ 
. Did you hold docs your a ADORE hy FIVE 


tf 


GUINEA notes? | 
A. I could have no a of them. 
Q. Did you never ſignify to Mr. Petrie himſelf, that if he 
would take up theſe FIVE GUINEA notes, he would make his 


— 414 4 


election ſure? . 


A. No, Sir. I never ſaid any ſuch word. — 

Q. Did you never adviſe him to do itt 2 29K 

A. No. 

Q. Did you never ſay that if he could get x rid of ad; he 
would ſucceed in his election? 

A. I know nothing of them. | 

Q. Did you never hold any converſation with Mr. Petrie ? 

A. Yes, Drinking a glaſs of wine I have, © - 

Q. What does drinking a glaſs of election vine, induce 


you to talk of FIVE GUINEA notes? 


(No anſwer.) 

Did you talk to Mr. Petrie at all about the notes? 

A. I cannot remember fo far back. It may be ſo. Mr. 
Petrie was exceeding kind, and we might talk about notes, 
but not that I remember ß. 

* Upon the pg of Mr. Ne m—_ Mr. Macpherſon was 
choſen? © © 

A. Yew 

os When did you, ſee colonel Herbert ? 

A. Some time in winter. | 

Q. Was there, or was there not, an ape station at that 
time; that parliament would ſoon be diſſolved ? 

A. I do not recolle&. 

Q. Will you ſay, upon your oath, that there was at that 
time no talk of a diflolution of parliament ? | 

A. I cannot ſay. 

Q. Was lord ppc at Crichlade before the laſt 
election? | 

A. Yes. 


7 


: | "Mais 
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Q. Do you remember a meeting at the White . * 
fore lord Poricheſter came? | 
A. Yes. 
Q. Was not Mr. Briftow there, to receive the voters 2 
A. I cannot ſay. I did not uſe the houſe at that time. 
% Was he there before lord Portchefter came ? 
A. Yes. I believe he was there every other day. 
Q. What fort of company came to him? 
A. People who frequent the houſe. We all go to «Thilo 
houſes at times. 
Q. Were there as many voters, at any other public houſe 
at Cricklade, as at the White Swan? 
A. I cannot pretend to ſay. | 
Q. You can tell me, if there was a great concourſe of 
voters at the White Swan, when Mr. Briſtoau was there? 
A. I cannot ſay. We go and call for a pint of beer, we 
do not ſet down an account who were there. 
Q. No. It was Mr. Brifow's buſineſs to keep the: AC. 
count. But did not one voter go in, as another came out? 
No anſwer. | 
Q. Was it not after thoſe meetings, that the town was 
ornamented with gridirons ? | 
A. Yeu 
"= How many doors were there marked with a dt ? 
A. I cannot . but mine was; children and idle folks 
did it. 
Mr. dit GROSE. My 2 —IsS this evidence? 
J muſt object to it. 
COURT. Brother Gro/e, I ſhall not ſhut out 
any evidence, that may lead to the fact. 


% 


| Mr. DUNNING. | 

| Q. Teil me, Mr. Townſend, what. you underſtood to be 
the meaning of the-mark on your door ? 

A. We conſidered it as a gridiron. 


Q, What did it mean ? 
A. That we were left out of the ſociety. 
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Q. What ſociety? _ 
A. The gentlemen voters of Crictlade. 
Q. You are one; are 4 yoer 
A. Yes. 
Q. The party for Mr. Macpherſon, or lord Portchefer were 
not gridironed ? 
No anſwer. 
Q. Did the gridirons multiply or 48 afterwards ? 
A. We rubbed them out as faſt as we could. 
Q. How many remained at the time of the election? 
A. I do not know: 
Q. How many ? Were there more than twenty-one ? 
A. I cannot ſay, upon my word. 
h Q. There or thereabouts. 
A. Very likely, Sir. | 
Q. Where did people go to get rid of their cl ? 
A. They rubbed them out. 
- Q. Nay, that was not the propereſt way ; was it not ne- 
ceſſary to go to the White Cavan, to Mr. . 
A. I cannot ſay. 
Q. Was it not to him, and him oe: that application 
muſt be made, before the gridiron was wiped off? | 
A. Mr. Briffow was at other e houſes beſides the 
White Swan. 


Q. Was there any body, who had a power to act ſo, but 
him ? 


No anſwer. 


Q. Was you at Crici/ade, when Mr. Maegberfo and lord 
Portcbeſter came there? 


A. I was at the election at that time. 


Q. Is Mr. Briffow an agent for lord Porte beſter and Mr. 
3 ? | 


A. I do not know about agency. He was the manager 
for lord Portchefter and Mr. Macpherſon. 
Mr. Serjeant GR OSE. ; 
Q. You have told us, that the gridirons were put upon the. 
houſes of thoſe, who were not friends to lord Portche/ter ? 


A. Yes. Q. It 


6B Hf e 73 ; 
2. It was put upon your houſe ? 
A. Tes. 


Q. Then you was not a friend to | his lordthip. Yau have 


alſo told us that Mr. Briſtoau is manager for lord Portcheftere 
Has not lord Portchefter an eftate there ? 
A. Yes, in Crec#lade. 


Mr. DUNNING. 
. What ſort of an eſtate is it, that he has i in Cricklade @ 


A. Some old houſes. 


Q. When did he buy them ? 
A. He buys now and then. 


Q. When was the firſt of theſe old houſes bought EE 
A. About four years ago. 


Q. Then he had no connexion with this borough before 


that time, and keeps an agent for theſe old houſes ; ; is that 
true ? 


No anfiver 
Mr. Serjeant GROSE. 


Q. Has he not a very large eftate near the place ? 
A. I believe he has, but I cannot ſay. 


Mr. DUNINNG. 


by: How long was the gridiron upon your door? 
A. I cannot ſay. | 
Q. Was ita month? 


A. You miſtake; it was miſchievous people who chalked 


the door. 


Q. A man who was a friend to lord Portchefter and Mr. 
Macpherſon, had no gridiron on his door, but thoſe who were 


not their friends had? 


A. Exactly ſo. 
Q. Then their friends multiplied, as the gridirons dimi- 


niſhed ? 


No anſwer. | 
MORGAN 


16 C RICK DAD E CASE. 
MORGAN BYR T, ſworn, Examined by Mr. Dunning. 

Q. Do you know Mr. Briere | the defendant ? 

. Ves. 

5 Do you remember ſeeing Mr. Briftow at the White 
Swan in Cricklade, in the month of Fanuary was. twelth 
month ? 

A. I remember Mr. Briſtow being at Cricklade ; whether 
he was at the Vite Swan or not, I cannot ſay. I believe 
| I was confined to my room at that time. It may be he was 
be” there, when lord Portche/ter came down. =? 

Y Q. I am enquiring about a week before he came? 

A. I did not ſee him. I was not out of my room till lord 
Portchefter came. ; | 

Q. I am enquiring if you ſaw him, about a week before. 
lord Portchefter came to Cricklade ? : 

A. I do not believe I was there. 

Q. Will you ſay you was not there ? 

A. I believe I was not out of my room; I was bad of 
a fever. | Re ; | | 

Q. Your room and your fever talk of to your phyſician ; 
|| |  T have not that character. Was you not with him at that 

time? | 
A. I was not. 
Q. Do you remember his taking a room at the White 
Swan, and voters coming to him? 
N A. Not, but when lord Portchefter was there. 
| Then am I to underſtand you, that you know nothing 
of money being borrowed of or lent by him ? 

A. Not at the White Swan. 

Q. Where was it then? 

A. At my houſe, on mortgages. 

Q. Is it the cuſtom at Cricilade to take a mortgage for 
FIVE, CGUINEas ? 

A. I would take one for TEN myſelf. 
Q. What ſort of ſecurity does he take? 
A. Notes of hand, or mortgages, 
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Q. How much did you ſee him loan? 

A. Only to William Waine and Edward Wi 
Portchefter, F1VE GUINEAS each. 

Q. This was at your own houſe? 

A. Ves. E 

Q. Do you recolle& any other intances of his lend 8 
money? | 

A. No. ; 

Q. Neither more nor leſs? b 

A. I might have ſeen him loan more; I have witneſſed 
for TWO-HUNDRED POUNDS on a mortgage. I was at Port/- 


yy lord ; 


mouth, | went away in June and came back at Chriftmas; L 


went again in February. 

Q. Then from Cbriſimas you aid at Crichlade ll Fa- 
auary or February. How long was you at home before the _ 
election? ä | d 

A. I cannot ſay. 

Q. Was it a month or two ? 

A. I came home in May. | 

Q. What paſſed from Chrifmas to February, and from | 
May till the election? 

No anſwer. - 

Q. Am I to underſtand you, that theſe are the only t two, 

who had money lent them by Mr. Briftow ? 
No anſwer. 

. Was you never at the White Sawan? 

A. Yes; but I do not remember ſeeing any other. 

Q. Was you at any other houſe ? 

No anſwer. 5 

Q. Did you read the notes of hand, which were given 
them to ſign ?; 

A. I might; but I. do not know if 1 as them or not. 

Q. Who propoſed that a note of hand ſhould be given 
for this money ? 

A. Who would lend money without ſomething to ſhew 
for it? 
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3 CRICKLADE CASE. 


Q. The praftice then was, whoever received this money, 
gave a hs of: hand for it. But I aſk you, if the borrower 
did natWopple at the note of hand? | 

A. Not at all. He aſked for ſome money upon A note of 


hand, and he had it. 


Q. How came it to be FAY that lord. Portceer had | 


money to lend to any body ? 


A. I have lent money for him myſelf; I lent a man TEN 
POUNDS upon a note of hand, he was drowned ſome time 
5 his wife came and paid me the money with intereſt. 

Q. Upon your oath, did any body expect the borrower to 
pay it, or the lender to receive it back ? 

A. That man did pay it. 


Q. Then he was ſo grioved, that he went an drowned 


himſelf, did he? 85 
A. I never aſked him for it. All that lent they Wo 
pected to pay it. 


Q. Do you mean, that any of theſe people . to pay, 


or expected ever to be called upon for it ? 


A. I do not know. 

Q. I have only an inclination. to ſee how far you will go? 
A. I expect all that I lent will be paid, when I call for it. 
One came to my houſe' when I was very ill; I went to the 
door, and told him I was not at home. 


Q. What did the man wb when you told him you \ was not 
at home ? | 


A. He aſked me to let him have ſome money; I told him 
I did not chuſe it. He applied to Mr, Briftow. p 

Q Was it in Mr. Brifow's private capacity, or as lord 
Portchefter's agent, that he applied to him ? 

A. He applied, and he lent him the money, 


Q. Was he not told, that he need not red the note, that 
14 was only matter of form? 
A. No. 


Q. Was there no adn about an eleQion ? 
A, No. 


. Neither 


„ 


cn IL * 19 


LA. Neither paſt not to come? WL. its nll - : 

A. No. * 

0 underſtand, that when lord Portchefter et came e to-Crith- 
lade, you went with kim to the Mbit Su; what. canver- 
ſation paſſed? Did the voters come to him: 48 

A. There were three or four that dined with him. 

Q. Was there no talk about an election? 283 

A. No. I do not recollec tere ur Gouge about 


a future election. 


Q. Recollect if there was nat 2 — e e Pore- 
chefter ſhould have the nomination of two, and that it was 


contended by ſome of the voters, that he thould wh recom- 
mend one ? - 
A. I do not recollect it was mentioned there. - 
Q. Where was it mentioned then? : 
No anſwer. r & 


. 


— 


Do you mean to ſay, if there was no converſation the. on 
this ſubject, there was none any where elſe ? 


A. Lord Portchefter might have talked wich me abou it 
at camp. 


GE ORGE ADAMS, Poltmaſter, From. Examinel 


Q. Do you know Mr. Briſtow - 

A. Yes. 85 - 

Q Did you. ſee him at the White, 5 at CricHde, in 
January was at twelve month if hh | 

A. Yes. 

Q. Do you, recolle& any ſums of money, being lent by 
him, to the voters of Cricklade 45 

= Ves. | 

"Oz Do you remember his lending money do 7. 2 Towns 
_ fend, Charles Robins, and Fohn Simmons? | 
A. Ves. I remember Thomas Town/end. 
Q. To any body elſe ? 
A. I remember Henry Hayabood.. = 33 
1. 5 2 | = De 


* 


- 
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. Do h remember Charles Smith, Francis Pececk, and 
Henry Garlick ? 
A. No. 
Q. Do you remember Bbory Burchall 7 
A. Yes. I remember Burcball. 
Q. Did he borrow any money of Mr. Briſtow 7 
A. Ido not know, that I am obliged to anſwer that [goal 
COURT. Ves, you are. | *＋ 
= He did borrow ſome. 
Q Did you ſee Theme; Tombs? 
A. No. 
Q. Did you ſee Thomas Hirns? 
A. No. 
Q. Did you ſee Thomas Famer? 
A. Yes; he was there, 
Q. Did you ſee Tos Maine o* 
A. No. 
Q. Did you ſee Chriflpher e 5 
A. Ves. 
Q. Did you ſee Edward Wilkes D 18 125 
A. No. Bo 
Q. Did you ſee Jobs Tombs, Wilkan 5 George Powell, ö 
Edward Little, Jobu Smith, William Fawkes, ers Slatter, ? 
A. No. 
Q. Did you ſee 7. home: Fitcher 2 
A. Ves. | 
Q. Did you ſee PF Hoplins: William Standley, 1 2 | 
Ludlow, Robert D, * . William Beal? 5 | 
A. No. 
Q. Did you ſee Wi lliam Cue and William Strange TY | 
A. Yes; I ſaw them, I think I remember William Cuſf. 
Now you ſay you remember Thomas Townſend, Henry 


4.4% 2 4 
— 


Burcball, Thomas James, Ci Poulton, Thomas Fitcher, . 


The thirty names, of whom the queſtion | Was alked Adams, whe- 
ther he had, or had not, ſeen them receive the money of Briſtow, were 


the names of the thirty perſons, IG in the declaration, to have been 
n by him. 


ö Henry 


Henry 88 Fillion Cafe Ae Williew a ; you 

remember money being lent to cheſe eight men ? Tow d 
a- piece did they receive? _ ö 

A. I do not recollect the ſum. 

Q. Was money lent to them all? 
A. I do not recolle& any one of then but had Ry 
| lent. | 

Q. What was the for ? 

A. Townſend had Four GUINBAS, Henry Burchall — 
rowed FIVE GUINEAS; I do not recolle& how much Poulton 
had, Henry Haywood I think had leſs than rzvs GUN E48, 
Fhomas James I think borrowed two, or two and an half. 

Q. What was the meaning of making any difference? | 

A. Some were in greater neceſſity than others, * 

Q. Were they all called i in, one by * . 8 

A. Ves. | 

Q. Was it all in one day? 

A. One evening, Sir. 

Q. Mr. Briffow and you were together? 

A. Ves. 

Q. Were notes given? 

A. Yes. | 

2. To whom were theſe notes payable? 

A. To lord Portchefter. 

.Q Did you ſee any of them ? 

A. I ſaw Town/end's note. | 

Q. What was ſaid to Tpwn/end, when the n money was lent ? 

A. Townſend 'aſked Mr. Briffow to lend him the money. 

Q. Was it generally known about the town, that Mr. 
br feu ſat there to lend money? 

: AZ No; he lives out of town; he came frequently, and 
people heard of it. 

. Did peo ple hear that ee er 
to every one 2 — aſked him ? 

A. I cannot ſay ſo. 

Q. Did he refuſe any body that came in? 

A. I do not really know. 3 


„ Mr. 
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weak "Mr. DUNNING., 


. Was this _ firſt night, that he diſtributed money ** 

A. That was the only night, that I ſaw him fit there. 

Q. Was he at the White Swan any other night but that? 
A. He came frequently to town to other houſes, 

Q. But was it not underſtood, that Us. was the placs 

where money was to be lent? e 

A. 1 do not k no. d 5 . 
Q. Have you ſeen Mr. Ber N 5 25 

A. L have ſeen him frequently with Mr. yt. a 
Q. What time was it, when you was with Mr. Brifow ? 
A. It was in the evening of the month of January 1780. 
Q. How long did he fit there, with money Before . 

and people coming in, to receive it $2 2: 

A. I cannot fay. „ 5 
Q. Did he ſtop for want of money | „ e OP 
A. I do not know. 5 IP ; 
Q. Was you ever preſent ante Ti Mr. Brabus was 

ſeized with ſuch a fit of eie, as to lend money to 

any-body ? | * 
A. I have ſeen him hd money 1 28 | | 
Q All theſe people you have mentioned voted, did dey 

not? Thomas Townſend, Henry Barchall, Henry Hayword, 

Thomas James, Chriftopher Poulton, e Pe eher, William 

ons and William Strange ? RUE BY 
A. Ves; they all voted but C, who had no vote. 
Q. Was you never preſent, when any converſation was 

held, whether it would be prudent to lend this money ſooner 

or later, or that parliament would be diflolved E 

A. 1 didi not hear of any election bei ing talked of at all; 

the people themſelves never talked, at that time, of an elefion, 
Was you never preſent with Mr. Briſtew, and his 

principals, juſt before the election? e 

No anſwer, 


Q. Do you remember the gridironz at Cricllade? 
A. Yes. 


- 
= 2 
** wth * 5 


Q What 


105 ec HAPTER I,” 


N What did they mean? mg 
A. Ede not know. „ e e TOY 

What did they denote? OY 

A. I have ſeen children make them on ro waged 1 

Q What did they ſignify? : 

A. I do not know. _ e 

Q. Did not you underſtand them to ihr that it was 
the dwelling of a man, who did not borrow money? 

A. They were marked on moſt of the doors in town ; 
ſome of them are not rubbed off yet. X 

Os Mr. Adams, I would not have you heſitate about 4 
matter of notoriety ; did they not diſappear, as % election 
approached ? | 

A. I do not know. 

Q. Did you ever ſee Mr. Briſtow lend money, to auy ab | 
perſons, than thoſe you have mentioned ? 

K. 1 257 ſaw him lend money, but at that hin 


Mr.- Serjeant GROSE, 


2. You ſay there was no election = at that time? 
- A, There was not. 
Q. Was there one fingle word mentioned, to any one e of the 
men, who came into the room, how they were to vote? 

A. Nothing of the kind y was mentioned. l 


Mr. DUNNING, 


Q Had not Mr. Bri/fow a lift before him! b 
A. I do not know. | | 
Q. Are you not a Crictlade man, and did you not fit 
there to tell, who had a right to vote, and who had not? 
A. I do not know who has a right; it eas apon the 
Wr officer, | | 


THOMAS 70 WNSEND the eldep was next omg 
and examined by Mr. Burke, Mr. Danniag, and Mr. Morris. 


The evidence he gave was, that he lived at Crietlade; 
that he was there January was twelve inontk; that he had 
B 4 received 
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24 C RICEKLADE CASE. 


received ox x cuinza at his own houſe ; that Mr. Briflow 
ſent for him to the Vite Sear, and gave him four more; 
that Mr. Brifow aſked him to ſet- his name to the paper, 
and no more word spaſſed; that he put his mark to the paper, 
before he received the money; that Mr. Briftow did not ex- 
plain what the paper was, they knew before what 1 it was; 


- that the rIyE GUINEAs meant, upon election affairs; that 


his ſon Thomas received Five GUINEAS at the fame time; 
that he knew little of the gridirons; that he had no gridiron 
oh, his door; that they meant election affairs, he ſuppoſed ; 


chat when he got the money, his cauſe was over, and he and 
bis ſon went home, and were quiet; that he did not know 


any but Cricilade men, who got the money; that Mr. Bri/- 


ro _— not ſay any thing to him, at the time, about the elec- 


; that when he received the money, it was pretty wide 
of * election before; that the note he gave was never 
paid; that he told Mr. Briſtoæu, that his ſon George had not 


received the money, and that Mr. Briffow ſaid, he could not 


pay him then, as he had no money left; that he, and his 
ſons George and Thomas were all voters. 


WILLIAM BEAT E ſworn. Examined by Mr. Ser 


jeant Reooke, Mr: Serjeant Groſe, and Mr. Danuing. + 


He ſaid, that he knew Mr. Briſtow the defendant ; ; chat 
ſometime about December was twelve month, Mr. Briftow 
lent him THREE GIN EAS, at his own houſe ; that in January 
following, Mr. Briſfoay ſent for him to Mr. Gunn's, to receive 
TWO GUINEAS more; that he applied for the THREE, GUI- 
EAS, but he did not for the two; that it was ſaid every 
body, who had a vote, regeived x1ve OuINEas, at that time; 
that he gave twq notes, payable to Henry Herbert, eſquire; | 
that he has never been called on for payment; chat not a 
word was ſaid about the election; that he underſtood, he was 
never to be called upon for the money again; that he re- 
membered the gridirons, but that there was none on his 
houſe; that the report was, that thoſe who had the grid- 
irons, had not the money; that Mr, Briftow was often at 
0 i Mr, 


4 


CHA P TE R 1 


Mr. Guan's, as the election drew near, he was there every 
night; that he voted for Mr. Petrie and Mr. Benfield; that 
he does not remember ſeeing many gridirons, at the time of 
the election; he cannot ſay, whether there were more than 
twenty-one; nor does he know, whether there: were ore 
then thoſe, who voted for Mr. Petri. 


* 


CHARLES ROBINS ſow,” | Examined by Mr. 
Duni and Mr. Morris. | 


0 He dall, that he did not know of any money being deen 

at Crichlade, but that he borrowed a ovixta'of Mr. Brifow, 
to pay his debts; that he borrowed roux oA after- 
wards of him, at Mr. Zyrt's; that he aſked him for them in the 
ſtreet, and did not aſł for more than four, becauſe he wanted 
no more, and becauſe it made the ſum even; that he gave 
Mr. Briffowy two notes; that he had borrowed a crown of 
Mr. Briſtow before, and was honeſt in that; that he had 
not paid the 1X GuIx HAI, as he did the FIVE SHILLINGS, 


but expected to pay them; that he did recollect, that there 


was another place, where he would be called upon, if he 
perjured himſelf, and that he did expect to be called upon, 
for the FIVE .GUINEAS ; that ug he borrowed the money, 
nothing was ſaid abqut the election: that his vote was re- 
fuſed, 
The perſons ſtated in the declaration, to have 
been corrupted by the defendapt, were ſubpœnaed 
on the part of the plaintiff, as Richard Townſend, 
Morgan Byrt, and George Adams were, for the ſole 
purpoſe, of taking a chance at random, of what their 
evidence would produce, When it was diſcovered, 
by the examination of Robins, and of the preced- 
ing witneſſes, that Mr. Dunning was equally well 
ſatisfied, with the proof of the Ioan of the money, 
as he would have been, with the proof of an avowed 
gift; the reſt of theſe witneſſes, who were hoſiile 
to the plaintiff, remembered nothing that had 
paſſed upon the ſubject, | 


JOHN 
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28 CRICKLADE CASE. 


70 H N b TO NS ſworn. Examined by Mr. Dunning. 


He knew nothing of money being lent at Crichlade, Ja- 
muary was twelve month; he knew nothing of Mr. Brifow's 


lending money at Crictladez, he knew nothing of other 1 
ple's nos ; they muſt make proof i 3 


CHAR LES SMITH ſworn, Examined by Mr. Danning. 


He ſaid, he never ſaw Mr. Briftow lend any money at 
Crieilade, January was twelve month; nor give any mo- 
nev.z nor pay money; nor did he know of any money com- 
ing from. the hands of Mr. Briftow, to any other perſun. 


Mr. Morris contended, that it was not a fait 
queſtion to aſk” the witneſs if he knew of any 
* body receiving money of Mr. Briftoxv ;* that the 
witneſs was afraid, and ought therefore to be cau- 
tioned ; that he was not obliged to give teſtimony 
to affect himfelf, Mr. Dunniug contended, that the 
witneſs had a right to demur, but that Mr. Morris 
had not; he admitted, that the witneſs might refuſe 
to anſwer any queſtion, that would affect himſelf. 
Aſter a ſhort argument, the court informed the 
witneſs, that he was obliged and compelled to give 
evidence, of what he knew touching other perſons ; 
but if he had received any money himſelf, under 
colour of a loan, for election purpoſes, he might 
refuſe to anſwer that queſtion, or any queſtion, 

that might affect himſelf. 
Mr. Dunning then aſked him, if he knew any body, who had 
borrowed money of Mr. Briſtow ; to which he immediately 
anſwered, that he had himſelf borrowed FIVE GUINEAS of 
Mr. Briſtow ; that he had given a note for them, which had 
never been called for ; that he had aſked for the money in 
the ſtreet ; but that the note was given at the White Swan z 
that not a word, firſt o or laſt had been {aid about the election. 


FRANCIS 


CHAPTER 27 


FRANCIS POCOCK was then ſworn, © when he 
was informed by the court, as the reſt of the witneſſes were, 
that he was not obliged to give evidence of any money, 
that he had himſelf received of Mr. Briftow, if he had 
received any; ; but that he was compelled to ſay, what he 
knew of others. He was examined by Mr. Dunning, and 
ſwore,” that he knew nothing of Mr. Brifow's paying money, 
lending money, or giving money, to any of the voters of 
Cricklade. 

. HENRY GAR 110 K worn. The ſame queſtions 
were put to him by Mr. Dunning, and the only anſwer he 
gave was, that he knew not any thing about wy body but 
himſelf, prove it, and I will defend it. 

THOMAS TOMBS ſworn. The. fame queſtions 
were put to him by Mr. 1 Rooke, but he would not 

anſwer an). | 

THOMAS HO RN Z worn. The ſame queſtions 
were put to him by Mr. Dunning, and his anſwer was, that | 
he never ſaw Mr. Brifow lend money, or pay money, to 
any but fo his work people; he would not anſwer about the 
FIVE, GUINEA notes; ſaid, it was not likely that people, 
when they borrowed money, would come and tell him. 


JOHN TOMBS ſworn. Examined by Mr. Serjeatit 
7 | Rooke, 


1 inons nothing of it it, was the only anſwer he would give. 


771 L IAM U UCAS ſworn. Exatnined by Mr. Ser- 
jeant Rooke and Mr, Danning. | 


Upon being aſked, if he knew of any money being 
e lent by Mr. Briſtoab, he anfwered, * God bleſs you, if 
you aſk me a proper queſtion, I'll anſwer it.” Being 
aſked who told him, it was an impropet queſtion ; he ſaid, 
he did not know, but he heard people talk ſo. To all the 
gther queſtions put to him, he gave no other anſwer than zo. 


GEORGE 


28 CRICKLADE CASE. 
GEORGE POWEL L on. Examined by Mr. Dunning. 


« I] know nothing of Mr. Briflow's concerns,” was, for 
long, the only anſwer to be got from him. Being aſked, if 
ſome notes for F1vs GUINEA were not given to him; he 
ſaid, he was not obliged to anſwer that, becauſe it was an 
improper queſtion ; he would not fay, why it was an impro- 
per queſtion ; and only added, that he could not anſwer any, 


further than he had. 


1 D WARD LI TTL E . ſworn. Eramined by Wes 

SGerjeant Rooke. | 
% know nothing of Mr. Briftow's bonvetiis,” U was the 
only anſwer he would give ; he refuſed to tell who told him 
to give that anſwer, and Mr. Dunning threatened him, as he | 
had before threatened George Powell, to ſend him to Fiſer-, 
ten jail ; he was then told by the court, that no improper 
queſtion ſhould be put to n 2 8 which 15 nen =, 
to every queſtion, | 


'FOH N SM i TH n F by Mr. 1 


„ Do not know that Mr. Brifow lent money; do not 
„% know about other people's concerns; do not know any 
** thing about it; * were the only anſwers he would give, 


ST, EPHEN SLATTER ſworn, Examined by Mr. Dunning. 


| Knew nothing of Mr. Briftow's lending, giving, or pay» 
ing money; of any body's giving him a note of hand for 
FIVE GUINEAS, for more or for leſs ; or of the gridirons. = 


STEPHEN HOPKINS ſworm. Mr. Dunning 
begun his examination by obſerving to him, that he looked 
like an honeſt man, and he hoped his anſwers would prove 
him ſo. Swearing, that he knew nothing of notes of hand, 
or of money given or lent by Mr. Brie, Mr. Dunning re- 
marked, how deceitful countenances were; and begged his 
28 for N his e as he had done. 


THO weed 


CHAPTER. 29. 


THO: MAS DA7TS ſworn. | Examined by Mr. Ser- 
LS | jeant Rooke and Mr. Morris. h 1 


He ſaid, that Mr. Briftow came to his ſhop, _ defired 
him to come up to Mr, Gunr's in the evening; that he went 
up with Fobn Carter, and they were drinking a pint of beer 
in the kitchen, when Mr. Briflow came to them, called them 
aſide into another room, and gave each of them rivs ovi- 
„EAS; that Mr. Brifow aſked him, if he had any objection 
to ſign a note for it; and he ſaid, he had not, if his neigh- 
bours had none; that the notes were made payable to Mr. 
Herbert, eſquire; that Mr. Brifow ſaid, he ſhould never be 
aſked for the money any more; that nothing was ſaid about 
the election; that he voted for Mr. Petrie and Mr. Benfield. 


THO MAS MANN GUNN worn. e by 
Mr. Dunning. f 8 

He ad, what he kept the White Swan, at Cricklade; ; that 
he had kept it near ſeven years; that the beginning of the 
year 1780, Mr. Briſtow defired him to light a fire in the 
bar-room for ſome friends, who were to come and receive 
ſome money; that he ſaid, thoſe friends were voters, who 
were to come and meet him and Mr. Adams ; that they met 
moſt nights for a fortnight, and a great many voters came; 
thet it was impoſſible to ſay how many, as they were al- 
ways coming and going; that a great many came that he 
did not ſee; that there was a talk at Crictlade, at that time, 
that parliament was to be diſſolved; that Mr. Briftow firſt 
came ro his houſe on the fourth of January, on the 


eighth lord Portebeſter came down, and went away on the 
eleventh; that when lord Porteheſter was at Crictlade, there 


was a meeting of his friends, when a propoſal was made, for 
him to bring in two friends at the next election, but the pro- 
poſal was rejected, there not being more than two or three, 
who were for giving him more than one; that lord Port- 
cheſter was very angry, and went away the next day; that 
mare” voters came to Mr, Briſtow, at his houſe, afterwards : 


than 
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1 oi ADE CASE. 


than be ſore; that the. buſineſs ſtopped for ſome time, an 
other candidates came down, and then they began to pay 
again; ; that during | this time, a gridiron was marked on the 
doors of thoſe, who had not received the money; that he 
heard ſome of the voters aſk Mr. Briſgodo, why they had not 
the money as well as others; ; and Briftow's, anſwer. was, that 
they were not on the liſt; that there were about thirty or 
forty gridirons, when the election began; : that there were 
4 good many, who gave fi ngle votes to Mr. Benfeld; that 
of the thirty perſons i in the declaration, he only ſaw Nobert 
Her receive the yivs 6vineas of Mr. Brifow ; that the 
diſtibution ſometimes ſtopped for want of money; that at 
one time they wanted caſh for a ro pound draught of 
colonel Herbert's, which not being able to get at Crictlade, 
it was ſent to Cirenceſter; that for the Five GUINEAS a note 
of hand was given, which ſome of the voters objected to, 
ſaying, it was not right, but he underſtood from Mr. Briſtow 
himſelf, that the money would never be called for; that Mr. 
Briſtow told him, the reaſon, he took the notes was, that 
they ſhould not ſay of him, as they had of other intereſt- 
makers, that he had kept back the money, for theſe would 
new all. the world, that he had diſtributed all the money; 


that other intereſt - makers, When they had built a houſe, 


ſome of the voters would have ſaid, this. is my fone;z others, 


this is. my, door, and this is my. window; that the voters gene- 
rally went in, to Mr. Briſtoau, one at a time, but that he 


had. ſeen three or four together; that Mr. Brifow. had not 
finiſhed the diſtribution, when he left his houſe; that Richard 
Taylor, a voter, came to his houſe, a little fuddled, when, 
Mr. Briffow was there, and taking Mr. Briftow by the cat- 
lar, he ſaid, Now I will know, whether 1 ſhall be on or 
off ;“ that Mr. Brifow ſaid, ©* Richard, do not put your- 
«« ſelf in a paſſion.;” that Taylor ſwore, and ſaid, © If you 
give me the money, Iwill vote for your friend ;** that Mr. 
-Briffaw, ſaid, “ You are joking ;?? that Taylor ſaid, He was 
not; and perſiſted, that he would, vote for his friend, if 
he would give him che money; that Mr. Briftew, when he 
A 2 found 


„nA T HR I. 11 


found Taylor v was ſerious, ſaid, he ſhould have the money; 
that the diſtribution was no ſecret, at Crictlade, for they, 
almoſt all, came' for the money, and he knew when they, 
had got, it, for they then left off coming ; that ſome of them 
had it at their own houſes; 3 that Eyles, when be came out 
of tl the parlour, faid, Now I have got the money, I can 
« afford to ſpend a- ſhilling, and mall get drunk to night 3˙ 
that Mr. Bri/ftow. paid the expences in the parlour, hut what 
the voters had in the kitchen, they paid for themſelves; that 
there were ſeveral meetings of colonel Herbert and, his friends. 
at his houſe, the expences of which Mr. Aritow paid: that 
- Mr. Macpherſon was, firſt introduced to Crictlade 1 in the year 
1779, by lord Portebeſter, and was at his houſe. - , 
Upon. his. croſs-examination, by Mr. Serjeant Groſe, he 

ſaid, that lord Partchefter had left his houſe, before. the. 
election, and that he voted for Mr. Petrie and Mr, Penfield. 


Mrs. G U N N fworn, Examined by Mr. Serjeant Rooke. | 


She ſaid, that Mr. Briſtow was frequently at their houſe ; 
that he was there moſt days; that on the fourth of January 
was twelve month, he ordered a fire to be lighted in a room 
for himſelf, Mr. Hyrr, and Mr. Adams ; that they came to 
pay the voters the money ; that Mr. Briſtoau aſked, her to 
change him a TWENTY-FIVE FOUND note; he ſaid, he 
wanted it, to pay the voters; that, ſhe heard the voters 
grumble about the notes, which ſhe mentioned to Mr. 
Briſtoau, who told her, that he did it for his own ſecurity. 
that they might not ſay, he had kept the money; but that 
they would be of no ſignification, for x the money would never 
be called for. 

D E F E N c E. 


Mr. e Quozs began his defence, by a, 
to the Jury, that as they were trying a penal action, the 
greateſt attention, ſhould be paid by them to the queſtion; 
that the charge was, that the defendant had given ſo many 
ſums of money, to the different perſons in the declaration, 
5.4 corrupt gift or reward to them, for giving their votes, at 
the 


3 CRI CRKT 5 ADE Rx. 


the Taft geniral „ie, for th Beleg of Cricklade';" at Ot 
the evidence, which did not ſupport, the the "Preciſe ifs eh”. 
the declaration, was of no uſe. LO OO. 

He then obſerved; that his Tearned friend” on the 3 
fide, had ſer out with ſtating his caſe, With that ability, "es" 
which no one elſe v was equal, by endeavouring to impreſs en 
their minds, an idea of the baneful effects of briber) and | 
corruption; that in this, he moſt fincerely coincided, Put 
that there was nothing elſe, in this cauſe, i in "which they” 
agreed; that When great rewards were thrown out, great 
care ſhould be taken, that the innocent were not u win 
accuſed ; that the proofs that had been given, had not a 
| proſpect, but a retroſpect; that a great deal had been opened, 
and indeed from the opening. he had expected a great « de al. . 
more evidence; but his friend, when he came near the end 
of his ſpeech, in his poor opinion, had let the cat out ef 
the bag; that no gentleman in Vegfiminſter- Hall, knew. ſo * 
well as he did, what his witneſſes could prove, and knowing, g 
that his own witneſſes would not -prove the caſe, ſtated on 
the record, he foreſaw that no witneſſes would be called for 
the defendant ; that he ſhould call no witneſſes, dean 
nothing had been proved, to effect the defendant ; that th 
charge was laid, for corruptin g Thomas Townſend, by giving | 
him a corrupt gift, to give his vote for Mr. Macpberſon, t the 
friend of lord Pertchefter, at the laſt general election; and il 4 
like manner, for corrupting the other perſons, bated; in the | 
declaration ; that the natural diſſolution of parliament, Was 
not till the latter end of the year 1781, and that nobodx 
would give money, for what was to happen, at ſo diſtant | 
a period; that all the witneſſes, except Gunn, had Sworn, | 
that no diſſolutien was expected, that not a word Was fad 
about an election; that Mr. Petrie had ſaid, it was a fair 8 
election and a juſt poll; ; inſtead of which, he would have ob. # 

Jected immediately, if it had been obtained by bribery, and,” Y , 
not have thanked the voters, and wiſhed the ſucceſsful. can- a 
a 3 e ; * 
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in itſelf, that it could derive no ſtrength from the firſt abili 


" 


1 . 


| Mir, Serjeant, GROSE chen went 8 
lars of the evidence, commenting, upon esch part. He ob- 


| ſerved, that he had avoided crols-exzminations, becauſe no- 


ihing had been ſaid, that could affect the defendant ; that 


| the, tory of Richard Toer. told by Gunn, had nothing to | 


do with, the preſent action, as "ayer was not in the declard- 
ion, or he ſhould have called evidence to have diſproved 


tz that with reſpett t to the gridirons, ſome of the witneſſes 


could not rell what they! meant, and others ſaid, they denoted, 


i "4 4 48 


that there w were two parties; that when lord Porte beſter Ts, 


brought to tlie borough, not k word was faid about the elec- 
tion. He expatiated much, upon the teſtimonies of Richard 
Foonſend, To ald ; called for the proof of cor- 
ruption, which he ſaid, he could not find, though he had 


looked over the evidence, from the beginning to the end? 


and concluded with rejoicing, that he was under no "deaf? | 
fity of calling any witneſs, the plaintiff's caſe being ſo lame 


ties in the kingdem, which had been e don ro give 
it ſupport. | | 


CHARGE 20 2 JURY. 


Mr. Baron PERRYN firſt ftated to the jury, the na? 
turd of the aQtion. they were trying, that it was an action 
brought by the plaintiff; to recover of the defendant, the 
ſum of rir rig THousAND Pounds, penalties which he 


was charged with having forfeited, by thirty ſeparate ate 


of bribery, at the preceding Cyittlade election. He then 


obſerved, that the action being brought upon a penal ſas. 


tute; to intitle the plaintiff to a verdi, they muſt be con⸗ 
vinced, that every part of the charge was ſupported by evi- 
dence} that the charge was, that C#ichiade was an ancient 
bofough; that it had been accuſtomed to ſend two burgeſſes 


to patliament ; that-on the ſecond day of Septembtr preced- 
| ing, a writ iſſued out of his majeſty's court of chancery, 


directed to the ſheriff of the county of Wilts, who, by vit- 
te thareef, on "hy fifth day of the ſaid Saban, made his 


S | precept 


s © 


3s eniekt ADE ASA. 


precept in wri direted/ to the bailffr of che iid, ho- 
rough. of a the election of td dutgeſits, e 
the ſaid borough, according to the form and efeR. of the 
aid wit; chat this introductgry and formal Part, in hig 
apprehenſion, had been fully proved; chat then folfowed 
the charge, upon which the action was grou nded, that after 
the 24th-day of June 1729, and befare the id election a} 
_ Grichlage, in September 1780, the defendant did corrupt one 
Thomas Townferd, who had a right to vote for that baxough, 
at that election, ta give his vote at that election, far, Mr, 
Macpherſon, by a corrupt gift of FLVE-GULNEAS4:: that the 
for that offence, under the act, Was FLVE'HU NDREP 
| pun ds z. that the. ſeveral. other counts in the declaration, 
ſtated che ſame charge, reſpecting twenty - nine other fs 
who likewiſe had a right to vote, or who. claimed. to haye.a 
- right to. vote, Ut this election; that to theſe char, tber 
fendant had pleaded, ne 
Mr. Baron PE RR VN then * 6 to I RS, thi leach. 
Teton, of the twenty-fourth chapter, of the ſecond. of George 
the ſecond *, the ſtatute upon nn * Alen was es 


Ei- Sift: do cr@3l in nid} ering nh after. 


01: 
5 ce "Adi be; it further enakted, ; by he a thor - aforeſaid. at 1 


TY any perſon who hath; or claime to have, of hereafter ſhall hav 
or claim to have, any right to vote in any;/uch election, W (ui. 5 
the election of members, to ſerve in parliament) « ſhall,, from and 
r the faid twenty-fourch day of June, which ſhall be in the year 
2277 our lord one toakind, — undred and twenty-nine, alk, 
receive, or take, any money, or other reward, by way At, loan, 
« or other device; or agree, ot contract, for any money, , office, 
2 ayment, or other reward whatſoever, to give Bis vote, or to 
4+ refuſe, or forbear, to give his voten in any ſuch: 7 reif 
n any perſon, by Amlelf or any perſon employed by him, doth, 2 
en ſhall, by any 2. reward, oe by ae} prone; ata) or fe 
e eurity for any gift.or reward, corrupt at procure, any: petſcns er 
< perſons, to give his or their vote or votes, or to forbear to give 
bis or their vote or A in any ſuch election; ſueh pe e 
1 olfe in any of the G aſoteſaid, ſhall,” for eveiy 2 
mo nice, 3 t © ſum of FIVE HUNDRED POUNDS, of law- 
2 15 ful money of Gredt Britain, to be ö 25 before trodtes, 
together with full coſts of ſuit; and ev. offending, in 
| er "hey caſes aforeſaid, from and after rho 7 '0 ene eee 
oe in any fuch action of debt, bill, t, of 
« 1181 or ſummary action, or proſecution, or being any — 


6 law- 


T > 
by 
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we 


dense char had been Fiven. The ifluing- of the writ and 
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| he minutely went through the whole of the evi. 


pt, and the ſubſequent election at the borough of Crick; 
Ia, he faid, had been proved by Mr. Tdi, Mr. Foy, 
and Richard Townſend, the returning officer; the reſt of the 

ideiice of Rithird: Townſend, he likewiſe Gated. He then 
obſerved to the jury, and faid; they muſt have obſerved, how 
very difficult'it had been, to draw any thing out of the next 
witneſs, Mergan' Byr?, whoſe teſtimony had been; much re; 


| lied on; by the counſel for che defendant; he fiated; what 


that forced teſtimony had been, which having proved, that 
money had been given by the defendant; to Willign Waing 
and Edward Willa, two of the perſons in the declaration, 


| hereinarked, that the point for the confidergtian'of the Jury - 


was, whether the montey had been lent; or given, ab a gra- 
tuity for farours done or whether it had a proſpect to an 
election to come; that if the former, it did not apply to the 
caſe / beſtrs them 3 but if ti latter, it came within the mean · 


ing of che act. And George, Adams, having proved money 
given by the defendant, to eight of the thirty perſons, in 


the declaration, Baron Perryn repeated the ſame direc» 
tion, in ſumming 5 1 evidence, obſerving, at the ſame 
üme, that his evidence was very ſtrong, and that they were 
to confider, connefhing; all the circumſtances together, whee 
ther it was like money lent, that was intended ever to be 
repaid by the borromer, or to be aſked for, by the lender. 
He then ſtated the evidence as given by Thomas Toxwnſend, 
Millan Bal, Charles Robins, and Charles Smith, The next 
material witneſs, he ſaid, was Thomas Davis, for though 
many other witneſſes had been called, and had been much 


prefied, has; overs ae nes to e IN 


3 
* 8 "A 


q lawfully 3 thereof, ſhall for ever bs fabled, to yote ron 


* Bs election, of any member or members to parliament; 
ſhall for. ever be diſabled to hold, pag nc, or enjoy. 
« « ang office, or franchiſe, to which he and they then ſhall, or at 


4 any, time afterwards may be intitled, as a member of any city, 


40. . ne eee, or c_ port as 11 1 | was 
boy en ly dead. | | 
02 | which. 
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EE put to them by che edunſel. -Daviv's-evideace; 
he bbſeved! was very material; "and to which, ue defred 
the jury pertieularly to attend. He then flated tho evidence 
of 'Thonas Mam Gun, Which, he faid; if they conſidered 
with attention; they would find, brought che charge home 
to the defendaut; chat the cbnverſation with Nit band Fylor, 
chougſt it did not immediately apply to the caſe, Tan not 
being in the declaration, was very material, for it ſhewed 
the general complexic ö the tehnfaAioh that It Ws for 
theit confiderition, whether che witneſs had any animolfty 
againſt the defendant or not; or whether the deferidant; hav- 
ing left the witneſs's houſe, juſt before the election, was a 
cifcumſtatice which ſhould _ any weightz * — this teſ- 
— Hd gib uu. 444 
Having ſtated the e Mrs. Ris the laſtiwitneſs 
examined, *Mri Baron Perryn, after remarking upon the eir- 
cumſtance'of the notes being payable to lord Porechefter, and 
not to the defendant; upon the *eircumltance of the grid- 
Irons; which diſtinguiſhed the voters who had received the 
money, from: thoſe who had not; and upon the cireumſtance, 
that at the time the money was given, nothing was ſaid about 
An election; again obſerved to the jury, that the great point 
for cheir conßderation was, whether the money was an actual 
$ift for former ſervices ; a real bons de loan of money, 
meant to berepaidz or whether the notes were only intended 
as a coyer to à tranſaction, which was for the purpoſt᷑ of in- 
Auenicing their future votes; that if they thought either of 
the former, they muſt acquit the defendant ; if the latter, 
they muſt find him guilty. He concluded his charge, with 
ſome general remarks on the dangerous conſequences to the 
community, of bribery and corruption at elections, and on 
the duty of every man, to exert all the means in his power, | 
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N the fifth of May __ Mr. Ct aaa the 

court of King's Bench, for'a rule to ſhew cauſe, why 

a new-trial ſhould not be granted; and en the court 
8 that the foftea was not then filed. S017 l ln M 
Mr. DUNNING ſubmitted to Nine the exact 
"Nate of the fact; that, upon the trial, evidence had been 
given, to have intitled the plaintiff to a verdict upon fourteen 
counts; that the jury had given a verdict for FIVE THou- 
- BAND "POUNDS, being only on ten counts; and that the 
difficulty was, which ten of the fourteen counts to ſelect, to 
enter on the . er ee i * Nag n ant | 
- againſt all. Mat n dus jon ben le. | 
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Mr. Juſtice BULL E R Fe an en to 

- be made to the judge, who tried the-cauſe, whoſe notes, he 
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CHAPTER I. 39 


„ Satarday next, after. fifteen days from. Eafter day, 
5 in the r * of the C of king 
A 2 Cent the d. Eu i * 


9 


10 „ Pa, a6... IT 15 0nDERBD,. that the Haimig,. 
„ Br1STQW-.+...? upon notice of this' rule. to be given to 
his attorney, ſhall, upon Medueſday next after three weeks 
of the Holy Trinity, ſhew cauſe, why the verdi& obtained 
« in this cauſe, ſhould not be ſet aſide, and a new trial had 
«© between the parties; and that, in the mean time, further 
T eee in this cauſe be ſtayed.” 3 
Upon the motion of Mr, 8 Grgſ e.. 
e e N Court.“ 


On dhe nee. the rule was argyed. 


ED COUNSEL. _ 
For the plaintiff. DS For the defendant... 12 1 
Mr. DvnnnG; | The Arronnr Sers 
Mr. Serjeant Rooxe, Mr. am | e 
Mr. Bs. © Mr. Barr. 


Sir RIC HARD PYRRYN' report 8 been mad. 
Me. Dunning roſe to ſhew cauſe, auly a new trial ſhould, not 
be granted. | Lord "Mansfield ſaid, he thought the labouring 
car ought to lay on the other ſide, and called upon the defan- 
"dait*s counſel, to 1 n why 4. new. trial foould * 
granted. | : 

The ATT ORNEY GENE RAL pon x this began, 


| fir, obſerving upon the very heavy verdict, which had. been 
found, and then contending for a new trial, becauſe the judge 


who tried the cauſe, had not guarded the j Jury, againſt 12 | 


Feats pet ak an the country, of bai 


bery and corruption at the Crichlade election; and becauſe 
GOL inadmiſſible in point of law, facts which had ve 
C 4 | | cogs 


— — — S — by — — — - 
T — — — — — — . 
3 y * a —— : — — —— 22 — - I ” — — by 5 - _ 
— 1 = r — * "= — __ — 2 Prog ri — — _ 2 re; — — — — 
8 — — — = — —— ND en of — — — » — — — . — 
— — = —— —— 
- 2 — . - — — 
— * — . . — — — L as. 28 RN. In TT. N 
2 — —— —— — \ N * - >, "RY 4 
— — — = * "pany 
p -- — 2 Ms — ' * * 2 a po - N \ 7 a , . 1 . — dy — bn. — 
- ry 3 — — — — 1 — — — 
8 —_— 2 5 — — 7. NT; of , 2 ke * — 
2 — * * — > — y ph - — . — 
— — e : — ry —— 1 
- ny . 0 — ban. 2 — 8 7 MG = 4 — 5 T3» £52 2 a 
2 — —— * : a — 72 —— 
— co * * * = - — E — * — * * << E = * . - 
= 22 —— — — — a — py — 17 7 DR — * « * = — =———_ 
— — — — — 0 — wh ag —.— - 
- 
: : 


- 
—— — £ — 
_ — nn en ng - - 
— — — — — — — — —_— — 
_— —— —AyS — — ESI — 
— — 2 —— 2 err 2 — - —— — 
2 — — — - 2 —— = p 
— x3 — — — 
— rr — — . — — 
n 2 Wn — — — 
— — — 2 — 
— — 2 * 8 = p — — — 
= 
* 


chat it was to be repaid when called for- 3 that money had 


W py cxiofri ave 9 Ks k. 
 eptineRion with" the matter in ſue;"but Which tended g 


Tienzthen thöſe prejudices and*to raiſe ſuſpicions,” had been 


jeft to the Jury. He ſtated; that two! witneſſes had" Twory 
upon the trial? that they conſidered the money as lent,” and 


before been lent to the voters in this borough, and 'repaid 
with intereſt ; that at the time the money was ent, no elec- 


tion was either mentioned or alluded to; that the evidence 
Was, that the money e was borrowed, and notes iven for it; 
that it was really and truly a loan; that it was a gift or re- 


Ward for their votes, nobody had ſworn; that the converfa- 

tion between the defendant and one Taylor, given in evidence 
dy Cann, had been very improperly left to the jury, Taylor 
not having been in the declaration; that though Taylor had 


been corrupted, it was no proof of the corruption of others, 


of the corruption of thoſe, who, it had been proved, had 
only received money from the defendant as a loan; chat with 
regard to the gridirons, not one of the witneſſes Hach lter, | 
that. the de/ondart had either marked chem on the doors of 

the voters himſelf, or that it had been done by his direction, 


and yet that circumſtance had been admitted as evidence 


againſt a man, who had no concern whatever in the tranſac- 
tion ; that though in the examination of witneſſes, very mit. 
terial circumſtances, concerning facts not before che court, 
would often come out, and could not be prevented, as wir 
neſſes muſt always have their own way of telling their ſtories, 
yet nothing but what relates to the matter in iſſue, ſhould 
be ſummed up to the jury; that this evidence,” inadmiflible 
as it was, and contrary to every rule of law, having been 
Sravely leſt by the judge to the jury, he hoped the court 
would ſet aſide the verdict yarn had been given, and grant 
"the ede e ij, e ee beo. 
Mr. MORRIS followed a bn Graibaty contend. 
ug tor à new trial; there not having been evidence ſufficient 


io warrant the verdict; there having been no evidence to 


lupport a criminal charge, and to bring the caſe home to the 
„n the evidence of Davis voy bimſelf, and 


n : 


ſy 


e 
* 


> ww © UV 


FFA 


en b R Us, D 4 F 
me evidence of Cum, reſpecting n converſation. between 


Areſteav and Tater; that Davis apd:Taylor not having been 


in the declaration, the evidence about them ought not 0 
have been admitted, and yet, that the whole reſted upon 


chat evidence; upen the eyidence that -£193 {© V38EA had 
been lent to poor e . 


Werder 83 1.77 Nas er 
Mr. B ATT followed. Mr. Murris - dans decelar- 
ig; chat he ſhould not have preſumed to have troubled: the 
court, after the very able manner, in Which the caſe had 
been argued, by the learned gentlemen who had guns before 


him, if it had not been for ſome fingular circumſtances,” 


e attended this trial. He obſerved, that his client had 

every thing at ſtake, for if the verdict was eſtabliſhed; the 
wide be abſolutely ruined; that he had; heard at alledged, 
by ſome of; his friends on the other fide, that this verdia, 
heavy as it was; would be reimburſed: the defendant ;\but this, 
he ſaid, he would take upon him to aver, was not true that 
there was not the moſt diſtant - promiſe of the kind, nor had 
the deftndant the leaſt expectation of receiving one ſhilling 
from any man; that what the defandant had done, was of 
his own free will, without any directions whatever, and the 
conſequences, whatever they might be, would fall altoge- 


tber upon himſelf; that he mentioned this cirtumſtance, not 


with a views of influencing the court, but to take off i thoſe 
inſindations, which might operate to the diſaduantage of his 


client, and to the prejudice of others 3. that public odium 
| and popular prejudices: were ſo ſtrong againſt bribery, chat 


not only convictions were obtained upon the ſlighteſt evi- 


; dense, but eyen the advocate, ho ſtood up ta vindicate in- 


nocence, became an object of contempt and ridicule. He re- 
joiced, however, that he was then before a court; where 
nothing of the kind prevailed, where no prejudice whatever 


_  vould, influence a deciſion. He then expatiated long on the 


eyidence relative to the gridirons, which he called the moſt 
ridiculous and nonſenſical tory, that was ever left to a jury, 


and inſiſted, 1 that the _ material evidence on the trial, was 
Gaye 


«#8 


C R 10 K LA E CA E. 


| = and bis wife, Sad Thomas Townſend, and that there 
was nothing in the evidence of \Byrt, 4dazs, and Richard 
Townſend, to affett the defendant. He obſerved, that there 
was'nof crime in lord Portehefter's' endeavouring to procure 
an influence in the borough, in a lawfal way, which he had 
| a right to do, and which he had done by lending money to 
the voters on bills, notes, and other ſecurities; that there 
was nothing improper, in it; and that a ſimilar conduct had 
deen praftiſed, by the greateſt characters in the kingdom, 
for tried integrity and public virtue. He then argued upon 
the incompetency of the evidence, aboyt Davis and ler; 3 
about the ſtreſs that was laid on that evidence, and the im- 
proper obſervations that bad been made to the; jury; about 
me abſurdity of the idea of a report of a diſſolution of parli- 
ament, in ſach a remote quarter as Cricklade, at the time that 
Sun had fworn there was ſuch a report; and concluded 
with truſting . ee. mouſe ene and! a new. | 
trial granted. 

Mr. DUNNIN TY 3 whew lord Ma 
Fel told him, that he need not trouble himſelf, and i imme- 
(lately gave the Jjudgmear.of the court as follows: 1 


BARL OF MANSFIELD. 1 

"6c This Tapplicating is made for a new trial, upon We ge- 
*. neral ground, that the verdict was contrary to evidence; 5 
„and upon a ſpecial allegaiion, that ithe verdict was wrong 
« taken by the aſſociate: but that it has been taken upon 
* ten counts, agreeable to the intention of the jury, is 
ce cleared up beyond, a doubt. It there fore comes before us, 
« upon the judge” s report, and one is at a loſs to know, 
« upon what ene this motion is now ſupported. Mr. 
1 Bar: ſays, that improper obſervations were made by the 
judge to the j jury, on on which he laid 2 particular ſtreſs *. 

1 * * but no ſuch obſervations have been mentioned to the < court, 
nor do 1 now know, what the adiorvations IE of 
« «ry or to what he alludes, 1 


2 


«c The 


| 1. urged, that this verdict will be 


38 7: 


+ OH Arr. E R * N 43 


1 gebe report da bee to the jury, clearly rights 
«© that , the. nates vers bona fide, far mungen lent; ar bona 
7 fide gifts fir former fer uias, they muſt find for the defen» 
e dart; But. they dere calourable notes, for the. purpoſe, of: 
« hiding the real tranſaction, of influencing' their votes at the 
1% falloauijng election, in that. eaſe, they. ought to cunvict him. 
7 That direction was, moſt certainly right, It has been 
er ruin of the de- 
E 7 7 verdiets huh hap. 


Sen * Fe. fare it jn 8 vert 


+3 IFSY 


” "pears to have | harm, given, upon impropgr evidence... axle 
e No let us ſee the nature of the evidence; it is ad- 
16 mitted, chat FIVE GUINEAS were given to A great num- 


: 60 ber of perſons at Cricllade, at a particular time, for 


« which they gave promiſſory notes; ; the plaintiſr has proved 
” from a variety of circumſtances, that this was all colour. 
able; and if colourable, nothing is to be ſaid, at the 


_ time, about the election; this would have been neither 


% wiſe nor prudent; they might as well have put into the 
ee body of the notes, that it was for their votes at the elec- 
tion; but all this was done, to conceal the real i intention 
** of the parties. 


« It is proved, that the money was 1 and that 


the notes were given, a ſhort time after one election, and 


7” a little while before there was to be a general election. 
20 18 1 is alſo proved, that the 4 fendant is general agent for 


« my! lord Portebeſter; it is likewiſe in evidence, that my 
| « lord Porichefter came to a houſe at Cricklade, beſpoken for 


1. him; chat he ſtays three days, and at a meeting of the 
Wa voters, infiſts upon recommending two candidates to re- 
5 Preſent them i in parliament ; ; that the voters not conſent- 


#1 Ing to this, he goes away very angry, that he ſhould be 
| Fe admitted only to recommend one. It is proved, that Mr. 
F c * Macpherſon \ was. recommended by b him, and that Briſtow 


95 © adted, as agent throughout ; all theſe notes are given, 


8 — the notes are taken, payable | to my lord Portchefter ; 
" How: comes this? With what view ? What intereſt has 
. Cc my 
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4  CRICKLADE' CASE. 


3823 


4 my 1 lord Portchifter Is there "any arty 5 in 22 — 8. 
10 money to poor voters at five per cent. ? Was there any Ge. 
hy caſion to lend money to poor tradeſmen, who. did n 
7 want it? What are the circumſtances to induce a man 15 
66 lend money to whoever will” aſk, and will $i ive his note * 
cc 15 there any 1 0 into their folvency or inſolvency : ; 
4 No. None a at all "All who had votes in this borough, 
ei and applied, pals SFIVE GUINEAS 3 and i its expreſſed 1 in 
er the language of the town ** the money zu emphatically 
6e he money. hen is {&inot firong evidence againſt the 
A Befendant, When hie tells Taylor, he ſhall have the monty, 1 
gehe votes for Mr. "Macpherſon ; and Davis, that he muſt 
en the note, bar Wala never "be called” upon for the 
a 2 39 Dons tified 0 gan 
dent going over UW whole of the evidence, all this 
7 is manifeſtly proper general evidence to ſhow, , Ju anime, 
the purpoſe for Which the money was given; ; and oo ani- 
64, che purpoſe for which the notes were taken. 
In Hike "manner" the ſtory of the gridirons; it is 
not "uſed as particular evidence to affect ohn and T. 
77 ; but it was very properly put to the jury, for it was 
well underſtood in the borough, that the houſes, which” 
ere thus marked, had not received, Thi money; and 
et” Tewwaſend fays to. Briftow, 71 2 Jon, has not bad the money,” 


Len er! 


3, 
85 ; 


neds wits 


- "and be is 4 voter. 
04 Theſe acts, and theſe declarations, all thew, or 2 to 
Yi. Th 


* "hey, "for. the configeration of the Jury, that theſe no notes, 
WY were colourable, and that the voters, on borh des, ell 


. anderfiogd 1 what was meant by | the money. | [ think it was. 


5 very proper evidence; I know of no im proper obſervazion | 
31190 3283 


«© that was made. There is no 0 ground f for 8 ne 

« trial.“ ; | A 8 2 37 
"DOA rr 2 Wandesse ru $56 GTa7:nr 12 4 
Mr. Joſtice WII. . E 8, Mr. 7 Ii 4 M go 


Ipllice Buller, ſaid, "they were of the fame opinion. 7 Mt. 


Jyftice Baller "remarked, that Bire having ſworn, that ine 


money. lent to one man, having been returned with Wie 
Was 


a8 a PEE peach relied. upon, by * de Hendant; I but, 
5 he, how was it returned? The widow returned i it, after 


aa F e SH 


her huſband' S geath, when he could not give. a vote. ** 
Mr. DU NNING ſaid, he underſtood, that the. many 


eue with remorſe, f for having receivedthe 1 money, went and 
drowned himſelf; and the widow afterwards returned the mo- 


pr No the keeping of it, ſhould have contaminated the 
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Tf 04; 466 e. 

The next Shy; the 19th of May 17815 I ſigned; 
dee ere immediately ſued out a writ of Elagit againſt 
 Briffow's property in Milts; which avrit was directed to the 
ſheriff of that county, who, by virtue chereof, took Poſſeſ. 
ſion of Briffow's freehold eſtates, goods, and chattels, in the. 
neighbourhood of Cricilade, and ſummoned a e eee | 
to the directions of the at. 

On the 29th of May 1781, the jary met upon the pre- 
miſes, and were duly ſworn ; they heard the evidence. on 1 the 
part of the plaintiff, to prove the property belonged to the 
defendant. George Adams, on the other hand, contended,. 
that the goods and chattels were his, and that he held the 
freehold eſtates, under a leaſe from Mr. Charles Meadows, 
who had purchaſed them of Briſtono. The j Jury, anxious to 
do ſubſtantial juſtice, and conſidering Adam. 8 evidence as far 
from concluſive, continued impanelled two days, for the 
purpoſe of giving time, to obtain further evidence, and of 
fully ſatisfying themſelves upon the ſubject. No further evi- 
dence having | been offered, they found a verdict, declaring 


the property belon ged to the defendant, Jobn Bri Hero, and 
immediately proceeded to the valuation and diviſion, as the 
act directed. The whole of the freehold eſtates, they eſti. 
mated at owe HUNDRED AND EIGHTY-ONE POUNDS, SEVEN= 
TEEN SHILLINGS, AND SIX-PENCE per annum, one moiety 
of which, the ſheriff delivered to the agent of Mr. Petrie, as 

his, property, in the uſual, legal form. The wheat, hay, ſtraw, 
beans, peas, vetches, and timber, upon the premiſes, they 


elimated | at THREE UUNDRED, AND 'TWENTY- EIGHT 


ft . 


POUNDS, 


40 = CRICKLADE: CASE. 


younDs; Tex SHILLINGS, which the ſheriff likewiſe deli. 
vered to Mr. Petrie's agent. 2 

Some days aſterwards, the perſons left i in poſſeſſion, for 
Mr. Petrie, were forcibly drove off the premiſes „ by George 
— and ſeveral others. | 

In Trinity Term, 178 1, Mr. Petrie brought an action of 
ejeament in the King's Bench, to recover poſſeſſion; and 
filed a bill in chancery, to diſcover the circumſtances of the 
alledged purchaſe. * Mr. Meadows never gave in an anſwer 
to the bill; * the enen never brought 
80 trial. n 

In July, 1783, Mr. Purie eke a mice to Briftow, 


| and thus fnally hoſed all MI waa dh: the Way rey 
againſt bin. wag won 
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| « * the Twentyirt Year of the Reign ing Etonor 


1 the Third.” ” 


hos „ * 888 AF oſquire, « com- 
to wit, plains of PAUL BENF TEL D, eſquire, 
2 (having privilege of parliament) of a plea, that he render 


<<. the {aid Samuel Petrie, SIXTY THOYSAND POUNDS, 


<< of lawful money of Geeat Britain, which he owes to, and 
955 n detains from him, Cc. For that whereas, c.“ 


2 


Then follows the formal part, about the 6881 
= Cricklade ; about the writ iſſued on the 24 of 
1 1780, directed to the ſeriff of the county 
1 2 of Wilts; about the precept from the ſheriff of 
+ 9 Til, to the bailiff of the borough of Crictlads, 
for the election of two burgeſſes of that borough, 
dated the 5th of September 1780; and about the 
election at the ſaid borough, on the 11th of Sep- 
tember 1780, when Samuel Petrie, Paul Benfield, and 
Fohn Macpherſon, eſquires, were candies This 


formal 


— 
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formal part is literally the ſame, as the formal 
part of the declaration againſt Fob! Brite. Vide 
rg the firſt, 
Atter this follows the ſpecific charge, th& 
ground of the action, which was, for corrupting 
fixty perſons, who had a right to vote, or who 
claimed to have a right to vote, to give their votes 
at that election, for the ſaid Paul Bezſßeld; by cor- 
rupt gifts, and corrupt promiſes, of the ſaid Paul 
.. Benfield, and KARA. HI were two counts 
to each name. 8 


ae Yet the ſaid Paul Benfield, though often cs, hath | 
« not yet paid the ſaid s1xTY Tu N bob Ds, or any 
4c part thereof, to the ſaid Samuel Petrie, but hath hitherto 
« altogether refuſed, and ftill doth refuſe, to the damage of 
c the ſaid Samuel Petrie of TwEnTY PoUNDs; and there- 
e upon the ſaid Samuel Petrie prays his majeſty*s proceſs to 

ebe made to him, againſt the ſaid Pau! Benfield, according 
4 to the form of the ſtatute, in fuch caſe made and pro- 
« vided. And it is granted to him, We? 

aw AYAT ? oN DOE,“ 


0 « Pledges to proſecute \ {AND 
RICHARD xox. ” 


\ 


A ond of W was 1 ſued out, direfee to 
the ſheriff of Middleſex, who accordingly duly ſanimoned the 
defendant, to appear and anſwer. The def2ndant not entering 
an appearance, a writ of Diſfringas was ſued out; then an 
Alias Diſringat; and, in Hilary vacation 1781, a Plurier 
Diftringas 3 all of which were executed i in due form. 5 

In Faſter term 1781, upon the motion of Mr. Burke, on 
the part of the plaintiff, the court of King's Bench increaſed 
the iſſues to VE HUNDRED PouUNDs. To this writ of in- 
creaſed iſſues, the ſheriff's return is, NULLA BONA; and 
thus the proceedings in this action, are for the n 
ſtopped. „A 
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SAMUEL PETRIE, Eſquire, - - "PEAtATIEr, 
JOHN ©MACPHERSON, Eſquire, .'=\ 0 D&TENDANT= 
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Tbe. Bill, was filed, in. the King's Bench Office, 0 on be. 
igel 1. We 8 the firſt e e Term. by 
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E. 8 "HT L 4 R I 1 E R 69 am 5d 
6c 1 the Tuenth- Arn Year of the Reign of nie Clone 
| de Third.” 
1 } 1 — 3 
« na: ec 8 UEL PETRIE, eſduire, com- 
«© to wit, plains of JOHN MAC PHER SON. 
e eſquire, (having privilege of parliament) of a plea, that 
he render to the faid Samuel Petrie, FORTY-ONE TH- 
<< '$A0D"'POUNDS, of lawful money of Great Britain, 'which 
*© he owes to, and OY" n from him, 1 Vow — 2 
«© whereas; Seu r, ON e e AN * 


Then follows the formal part, about the N 

of Cricklade ; about the writ iſſued. on the 2d of 

September 1780, directed to the meriff of the county 
of Wilts; about the precept from the meriff of 

Gs Wilts, to the bailiff of the borough of Crietlade, | 

for the election of two burgeſſes of that borough... 

dated the g th of September 1780; and about the 

election at the ſaid ä on the 11th of Sep- 

2 tember 


50 CRICKLADE CASE. 


| tember 1780, when Samuel Petrie, Paul Benfield, and 
Fobn Macpherſon, eſquires, were candidates. This 
formal part is literally the ſame, as the formal 
part of the declaration againſt John Briftew, * 
chapter the firſt. 

After this follows the ſpecific change the 
ground of the action, which was, for corrupting 
forty-ſeven perſons, who had a right to vote, or who 

claimed to have a right to vote, to give their votes 
at that election, for the ſaid Jobn Macpherſon; by 
corrupt gifts, and corrupt promiſes, of the ſaid 
Fohn Macpherſon, and of his agents, 
ce Yet the ſaid John Macpherſon, although often requeſted, 
« hath not yer paid the ſaid FoRTY-ONE THOUSAND 
% POUNDS, or any part thereof, to the ſaid Samuel Petrie, 
&« but hath hitherto altogether refuſed, and ſtill doth refuſe, 
« to the damage of the ſail Samuel Petri: of TwexTY 
« POUNDS ; and thereupon the ſaid Samuel Petrie prays his 
«© majeſty's proceſs to be made to him, agaiaſt the ſaid John 
% Macpherſon, according to the form of the ſtatute, in N 
« caſe made and provided. And it is granted to him, c.“ 


E1T1k(kö0é “w ODOR” 
« Pledges to proſecute | | AND 
5 _ ERICHARD ROE.“ 


A writ of ſummons was regularly ſued out, directed to 
| the ſheriff of Midaleſe, who accordingly duly ſummoned the 
4e efendant, to appear and anſwer. The defendant not entering 
an appearance, a writ of Difringas was ſued out; then an 
Alias Diftringas ; and, in Hilary vacation 1781, a Pluries 
Diftringas ; all of which were executed in due form. 

In Eafter term 1781, upon the motion of Mr. Burke, on 
the part of the plaintif, the court of King's Bench increaſed 
"the ifſaes to yive uunbRgb PouNDs. To this writ of in- 
creaſed iſſues, che ſheriff's return is, NULLA BONA; and 


thus 


CHAPTER . oy $1 
thus the proceedings in this action, are for the preſent 


4 


+ 


In a former addreſs, I ee ſtated the circumſtances of my 
actions, againſt Mr. Benfield and Mr. Macpherſon, commenced on 
the 23d of January 1781, and the manner in which they had pre- 
6 vented my bringing them to trial, firſt, ' by their groſs abuſe of the 
« Beere of aal, and afterwards by quitting the kingdom. — 
No property belonging to either, has ſince been diſcovered, upon 
* which the FIVE HUNDRED POUNDS iſſues, ordered by the 
court of King's Bench, can be levied; and their ſolicitors, though 
active in prolecuting others, in their names, upon unjult charges, 
* ſtill refuſing to enter an appearance to theſe actions, grounded 
upon notorious facts, and to ſupport which I am poſſeſſed of a 
chain of irrefragable evidence; public juſtice is, for the preſent, 
© ſuſpended, and the moſt ſalutary of all laws, held at open defiance. 
* —In' this manner, I am ſtopped in my proceedings againſt theſe 
** Nabob gentry ; but, upon their return to this country, or when- 
«* ever the forms of law enable me to bring them to iſſue, they ſhall 
© be inſtantly renewed, and proſecuted with the utmoſt vigour.” 


Mr. Petri's Addreſs, to the EleQors of Cricklade, the 
f | 15th of October, 1783. 8 


Man 


* 
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CHAPTER THE FIFTH. 


SAMUEL PETRIE, Eſquire, - - PLAINTIFF, 


The Right Honourable Henry Herbert 
BARON PORTCHESTER*, 


5 „ DEFENDANT, 


The Bill was filed, in the King's Bench Office, on the 
23d of January 1781, the firſt Day of Hilary Term. 


-- 


bs 1 1 
rern 


*« In the Twenty- firſt Vear of the Reign of King GEORGE 
c the Third,” 
« Wiltſhire, ) C04 MUEL PETRIE, eſquire, com- 
« te wit. 32 plains of the Right Honourable Henry 
« Herbert, now BARON PoxTCHEsSTER, of Highclere, in the 
« county of Southampton, (having privilege of parliament) 
| 4 of 


* From the London Gazette, September the goth 1780. 


St. James's, September the 29th.” 


The king has been pleaſed to grant, the dignity of a baron of 
„the kingdom of Great Britain, to the following gentlemen, and 
** their heirs male, viz. 55 


Then follows the names, ſtiles, and titles of the dignities granted 
to the Honourable James Brudenell; to the Right Honour- 
able Sir William De Grey, knight; to Sir William Bagot, 
baronet ; and to the Honourable Charles Fitz Roy. After 
which follows, © and” 


« Henry Herbert, eſquire, by the name, ſtile, and title of BARON 
** PORTCHESTER, in the county of Southampton.” 


From 


A en n YL 5 33 
e of a plea, that he render to the ſaid Samuel Petrievieny 
„ THOUSAND POUNDS, of lawful. money of Great Britain, 


« which he owes to, and unj uſtly detains * him, e. g 
« For that whereas, &c.” 


Then en the formal part, e hes Rs 
rough of Cricklade; about the writ iſſued on the 
zd of September 1780, directed to the ſheriff of the 
county of Wilts; about the precept from the ſheriff 
of Yilts, to the bailiff of the borough of Cricilade, 
for the election of two burgeſſes of that borough, 
dated the 5th of September 1780; and about the 
election at the ſaid. borough, on the 12th of Sep- 
tember 1780, when Paul Benfield, Samuel Petrie, 
and John Macpherſon, eſquires, were candidates. 
This formal part is literally the ſame, as the formal 
part of the declaration n Jobn Ae Vide 
chapter the firſt. | 


After this follows the ſpecific charge, the ground 
of the action, wiz. | | 


60 And 3 ſaid 3 Petrie further ſays, that the aid now - 
lord Portchefter, before he became a lord, not regarding 
« the ſtatute in ſuch caſe made and provided, nor fearing 


* the penalties therein contained, after the twenty - fourth 
92 . of e in the year of our Lord 1729, and before the 


From Is London Gazette, Oktober the 7th 1780. 


4 St. James“ s, September the 29th.” 


„The king has been pleaſed to grant to Henry Herbert, 8 
% and to his heirs male, the dignity of a baron of the kingdom of 
« Great Britain, by the name, ſtile, and title of BARON PoRT- 
« CHESTER, of Heghclere, in the coun . of Southampton. 

His lordſhip's inrolment in the herald's office is, by the name, 
file, and title of BARON PORCHESTER, of Haghclere, in the 
county of Southampton. | 

| Theſe authorities differing, will account for the different ways, 
in which his lordſhip's title is ſpelt, in the courſe of theſe proceed- 
ings. Mr. Petrie, and his ſolieitors, will be found to have impli- 
citly depended, upon the authority of two gazettes; the one having 
| bern confirmed and corroborated by the other. 


D 3 ce ſaid 


& | CRICELADE CASE, 


ee ſaid election of two burgeſſes for the ſaid borough, to wit, 
cc on the ſaid eleventh day of September, in the twentieth 
«<_ year aforeſaid, and from thence, until, and at the ſaid 
4c election, the ſaid John Macpherſon was a candidate at the 
5e ſaid election aforeſaid, and was the friend of the ſaid lord 
6h: Portchefter, at the ſaid election, at the borou gh of Crick- 
«Jade aforeſaid ; and he, the ſaid now lord Portchefter, af- 
ce terwards, and before the ſaid election, to wit, on the ſaid 
«© eleventh day of September, in the year aforeſaid, did cor- 
66 rupt one Thomas Mann Gun, who then, and there, and 
at the time of the ſaid election, had a right to vote in that 
6e election, to give his vote in that election, for the friend 
of the ſaid lord Portebeſter, by a corrupt gift, which the 
% ſaid now lord Portchefler, then and there made and delj- 
4 vered, to the ſaid Thomas Mann Gunn, of a certain ſum of 
e. money, to wit, che ſum of vive POUNDS FIVE SHIL- 
LIN GS in money, as and for a gift or reward for him, the 
* ſaid Thomas Mann Gunn, to give his vote in that election, 
«© for the friend of the ſaid lord Portchefter, contrary to the 
** form of the ſtatute in ſuch caſe lately made and provided, 
* whereby, and by force of the ſaid ſtatute, an action hath 
6 accrued to the ſaid Samuel Petrie, to demand and have, of 
"2 and from the laid now lord Portchefter, for his ſaid offence, 
„ FIVE HUNDRED - 'PouNDs, parcel of the ſaid r. 
"THOUSAND PounDs above demanded. od 

% And the ſaid Samuel Petrie further ſays, that afterwards 
** and before the election of two burgeſſes for the ſaid bo- 
rough, to wit, on the faid eleventh day of September, in 
„ the twentieth year aforeſaid, at the borongh of Cricklade 
«4 aforeſaid, he, the ſaid now lord Portchefter, did corrupt 
* one Villiam Millard, whey! then and there, and at the 
26 time of the ſaid election, had a right to vote in that elec. 
tion, to give his vote in that election for the ſaid John 
*© Macpherſon, by a corrupt gift, which the faid now lord 
<© then and there, by one E obn Briftowo, who was then and 
«, there employed by the ſaid now lord, in that behalf, 
ce made and delivered to. the fad William Millard, of a cer- 


774 IV " OW { tain 


HAN T ER V. 55 


* 


« tain ſum of money, to wit, the ſum of p1ys- POUNDS 


ce 


AND: FIVB. SHILLINGS in money, as and fot a gift or 


« reward, for him, the ſaid William Millard, to give his 
« vote in that election for the ſaid John Macpherſon, contrary 
«© to the form of the ſtatute, in ſuch caſe lately made and 
«« provided, whereby and by force of the ſaid ſtatute, an ac- 
« tion hath accrued to the ſaid Samuel Petrie, to demand 
«and have, of and from the ſaid now lord, for his laſt- 


cc 


fs 


cc demanded. a,” 


*277 


. E * 
mentioned offence, other Five HUN DRED POUNDS, fur- 
ther parcel of the ſaid FIFTY THOUSAND POUNDS "above 


— 


The action was brought for corrupting fifty 

perſons, who had aright t to vote, or who claimed 

to haye a right to vote, at that election; 4 and there 

were two counts to each name, varied, as in the 

| two counts above recited. | 

* vet che faid Henry Herbert, lord Porichefter, although often 


cc 


requeſted, hath not yet paid the faid FIFTY THOUSAND 


* POUNDS, or any part thereof, to the ſaid Samuel Petrie, 
but hath hitherto altogether refuſed, and ſill doth refuſe, 


cc 


to the damage of the ſaid Samuel Petrie of TWENTY 


«© pounds. And thereupon the ſaid Samuel Petrie prays | 


cc 


his majeſty's proceſs to be made to him, againſt the ſaid 


« lord Portcheſfter, according to the form of the ſtature, in 
* ſuch caſe made and Lead And it is granted to him, 


* Sc. as 


60 * Pledges to Pros 


| 
{ * 3 "LAY 
* 


e 
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Fes walk. of 3 was e e ſued out, directed to 
the ſheriff of Middle/ex, who accordingly ſummoned the de- 
fendant, to appear and anſwer; the deſendant not entering 
an appearance, Mr. Petrie ſued out a writ of Diſtringas 3 
then an Alias Diſtringas; and, in Hilary vacation 1781, a 
Pluries Diftringas 3 ; all of which were executed in due form. 


7 $f 


In Zafter term 1781, * d. fendant entered an appearance, 


and pleaded. the general j ilue. 


D 4 


Lord 


55 CRICKLADE OASE. 


Lord Portebeſter being then in court, in the ſame Eafter 
term 1981, Mr. Petrie filed in the King 8 Bench office, ano» 
ther _ * his lordſhip, 


> aps L a the Bye. 
EASTER T E R M," 


6 In the TR firſt Year of the Reign of King GEORGE 
| «« the Third.“ 


cc (ae. hd GAMUEL PETRIE, eſquire, com- 
© to wit. plains of the Right Honourable Henry 
% Herbert, now BARON PORTCHESTER, of Highclere, in 
** the county of Southampton (having privilege of parlia- 
«© ment, of a plea, that he render to the ſaid Samuel Petrie, 
4 FIFTY THOUSAND POUNDS, of lawful money of Great 


7 c Britain, which he owes to, and unj juſtly detains Hom. him, 
Cc. For that whereas, Se.“ | 


* hen follows the. formal 8 as in the other 

action. This action was for corrupting fifty other 

| | perſons, who likewiſe had a right to vote, or who 

_ claimed to have a right to vote, at that election. 

There were two counts to each name, which fol- 

low the formal part, preciſely the ſame as the two 

counts, which are literally tranſcribed, in the ſlate- 
ment of the firſt action. 


n 7 Vet the ſaid Henry Herbert, lord Portchefter, although often 
* requeſted, hath not yet paid the ſaid FIFTY THOUSAND 
«<f POUNDS, or any part thereof, to the ſaid Samuel Petrie, 
ce but hath hitherto altogether refufed, and ſtill doth refuſe, 
„to the damage of the ſaid Samuel Petrie of TWE NT Y 


„ POUNDS. And eee the SING Samuel Petrie brings 
6“ ſuit, c. 


Ki („oN DOE,” 
co * Pledges 1 to proſecute | AND 


«« RICHARD ROE. 


To this action, lord an, likewiſe pleaded the gene- 
ral iſſue. 


. 5 5 „ 5 
eile ee ee . 
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TRINITY TERM, 1781. e 
Upon motion of the ge efendant's counſel, the court of 
King Bench granted a rule, for conſolidating the two aQi- 
: but on the laſt day of term (the 4th of July) that rule 
ja. diſcharged, upon the motion of Mr. Davenport, on the 
part of the plaintiff. The application for the diſcharge of the 
rule was made, upon the ground of the great number of wit- 
neſſes, which were to be examined in ſupport of each ac- 
tion, and the difficulty both to the court and the jury, of 
going through, upon one trial, the great weight of evidence, 
which there would be, if the two actions were conſolidated 
into one. N 
Both cauſes were TILE for trial, at the following. N 
for the county of Vilis; and accordingly were tried, at the 
ſummer aſſizes at Sal; ;Pbury, on the 31ſt day of July 1781, 
by ſpecial juries of the ſaid county, before Francis Buller, 
eſquire, one of the juſtices of his majeſty's court of King's 
Bench. 
The record of che laſt action, MWg been fr entered, 
that action was firſt tried. 


_ Particulars of the Trial. 


COUNSEL. 

For the Plaintiff, For the Defendant. | 
Mr, BeazcrorFr, Mr. Dunning, 
Mr. Serjeant Rookx, Mr. Morris, 

Mr. Lawzence,. Mr. Barr. 


Mr. Bux ROUOES, 
Mr. Bukk E. 


Mr. Bank flated the declaration, 


Mr. BEARCROFT then addreſſed the jury. He 
began by obſerving, that the action they were trying, was 
an action brought by Mr. — the plaintiff, againſt lord 


Port. 


1:29 
1-3 


o& © CRICKLADE CASE. 


Portchefter, the defendant, founded on the act of the ſecond 
of George the ſecond, which inflicted a penalty of FIVE HUN- 
DRED POUNDS, for every offence, upon any man, who 
either by himſelf, or by any perſon 1 1555 by him, ſhould 
be guilty of bribery and corruption, at the election of re- 
preſentatives to "ſerve in parliament. Thar the deſtructive 
and pernicious conſequences, of this ſhameful practice, the 
neceflity of enforcing this ſalutary law, and of bringing to 
juſtice thoſe who were guilty of ſo groſs a conduct, muſt 
be evident to every ſeridus and conſiderate mind. That it 
was enough for him at preſent to fay, that againſt this of- 
| fence, there was a plain and poſitive law ; and that he had 
evidence to produce, which would bring the charge home to 
the defendant. That this was the fingle fa, which they 
were to conſider ; that they were to give their verdict, accord- 
ing to the evidence which' would be laid before them. 

He then ſtated the nature of the caſe. That the de efendant, 
not bimſelf, but by a perſon employed by him, one Jobn 
Briſtow, did corrupt ſeveral voters, at the election for the 
borough of Cricklade, by giving them FIVE GUINEAS each. 
He oblerved, that the nature of the tranſaction, would not 
require poſitive evidence, to prove peciſely and directly, that 
the agent had an expreſs order from lord Portcheſter, to act 
in the manner he did; for that he who employs another, in 
ſuch a buſineſs, would be as cautious, as if he had corrupted 
the people himſelf; chat the evidence of the agency, was to 
be collected from the circumſtances ; that the thing in its 
nature, being dark and concealed, that direct and poſitive 
evidence, which was neceſſary in other caſes, was not here 
required; that in the courie of many, years, he would ven- 
ture to ſay, there had not been an inſtance of bribery and 
corruption, at any election, where there had been ſo little 
care taken to conceal what was doing, as in the preſent 
caſe; that he ſhould prove by indiſputable. evidence, that 
all the fifty perſons, mentioned in the declaration, had mo- 
ney given them to vote for Mr. Macpherſon; 5 that he truſted, 
he flipuld likewiſe | be able to eff them, beyond. a doubt, 


that 


S HAPTEZR V. 85. 


that lord Portchefter, the defendant, employed Mr. Briftow, ; 
to do thoſe acts at Crictlad. which were done by him 1 
this clean: 
Ne ſtated, that the firſt connection lord 8 had 
with the borough of Cricilage, was at the election in the 
year 1775, when Mr. Peach, Mr. Dewar, and Mr. Petrie 
were candidates; Mr, Petrie and Lord Portchefter ſupported 
petitions againſt the return of Mr. Peach, which Mr. Dewar. 
had abandoned, but who, notwithſtanding, under thoſe pe- 
titions, was declared, by a committee of the houſe of com- 
mons, duly eleQed; that upon the next vacancy; which 
happened by the death of Mr. Mehbitt, in April 1779, his 
lordſhip renewed his acquaintance with this borough, in- 
troduced Mr. Macpher/oz to the voters of Cricklade, canvaſſed 
with him, and obtained his return, without oppoſition ; that 
towards the cloſe of the year 1779, there was a ſtrong report 
all over the kingdom, that parliament would be. diſſolved, 
which made it neceſſary for Lord Portchefter and Mr. Briftow 
to provide for the next election, and which gave riſe to the 
ſcene, upon which the preſent action was founded; that 
on the third or fourth of January 1780, Mr. Briſtow came 
to the White Swan, at Cricklade, and for two or three days | 
together, kept an open ſhop. for bribery and corruption. 
That the voters came to him generally one by one, to each 
voter he gave FIvE GUINEAS, and to cloak the proceeding, 
a note of hand was given, payable to colonel Herbert, that 
it might appear as if the money had been lent ; that when 
the. note was ſigned, intimation was given, that it was only 
matter of form, for that the money would never be aſked for. 
That this had been proved at the former aflizes, in the ac- 
tion againſt Mr, Brifow, and would be again proved, by 
the ſtrongeſt and cleareſt evidence. That in that action, 
though Mr, Petrie had obtained a verdi& for. Five THOU» 
SAND POUNDS, it would anly ſerve as an example of terror 
to thoſe, who were guilty of fimilar offences, for the defen- 
dant was taken out of the way, and the only effe of that 
verdict to the plaintiꝶ would be, the loſs of a large ſam of 
money, 


U 


== CRICKLADE CASE. 


money, expended in the proſecution. That on the 8ch of 
January, colonel Herbert himfelf came to Critilade, and 
Raid there three or four days, during which time, Mr. Bri/oww' 
was conſtantly with him ; that while he was there, a meet. 
ing was held at the White Swan, of ſeveral of 'the principal- 
voters, when it was propoſed, by one S#//in,” at colonel Her- 
bert's deſire, that colonel Herbert ſhould nominate two can- 
didates for the borough of Cricilage, at the next general elec- 
tion ; but the company cried out No, they would not have 
both hands tied,” and thought he ſhould' be contented with 
one. That lord Portchefter was much oat of humour at this 
refuſal, and ſoon afterwards left the town. { 

That about ten days before the laſt election, lord Port- 
cheſter again returned to Crictlade, with Mr. Macpherſon, re- 
commended him to the voters as his friend, and canvaſſed the 
borough with him, accompanied by Brifow. That his lord- 
ſhip was the match-maker, and paid his addreſſes to the 
voters, for his friend Mr. TIN who ad no ann. 
but through the defendant. 

If he was to ſtop here, Mr. Bearcroft aſked, if any reaſon- 
able, fair, and unprejudiced man could have a doubt, whe- 
ther the IVE 'GuvINEas, given by Briſtow to the voters, 
were given by the direction of colonel Herbert. He obſerved, 
that though it could not be expected for him, to prove arti- 
eles of agreement, in form, between the Defendant and 
Briſtow, his agent, yet the evidence he ſhould produce 
would ſhow beyond a queſtion, the connexion that ſubſiſted 
between them; that Brifow was nothing but a mere ſervant 
to colonel Herbert; that the notes were taken by Briſtow, 
payable to colonel Herbert. That after the diftribution of 

the money had been made, the defendant, lord Portchefter, 
follows it up; comes to the borough; goes about the town 
with Briflow; defires a voter to propoſe to the reſt of the 
voters, in the preſence of Mr. Brifow, that he ſhould have 

the nomination of the two members; and in every reſpect, 

treats Bri/ow as his general agent. That this was a ſtrong | 

eaſe, but he ſhould go further and prove, by particular tranſ- 
actions, 


| 


CHAPTER V. Ls 


actions, and by ſpeeches out of the defendant's own mouth, 
a. manifeſt and direct implication, that Brifow was em- 
ployed by the defendant, to do all the acts which had been 
ſtated; that a voter had applied to the defendant himſelf for 
money, who was referred by the de efendant t to Briſtow, as his 
ag vt, to ſupply him; that the voter accordingly applied to 
Brigo, who aſſiſted him with TEN POUXDS, upon his wy 
| his brother's joint obligation, and for the TEN pounds, | 
Briſtow gave his draught on lord Portchefter, which the 
voter got money for, and which draught was duly paid by 
his lordſhip. That he ſhould prove other draughts of Briſ-. LE 
zow's upon the defendant, for the ſame corrupt purpoſe, and 
that Briftow frequently declared, he wanted money to give 
the voters, and was obliged to ſtop the diſtribution of the 
FIVE GUINEAS, till he had obtained caſh for the defendant's 
draughts. That he ſhould prove expreſſions, from the 4%en- 
dant himſelf, that would ſatisfy any one, that the notes 
were taken by Briftow, payable to the d-fendant, from every 
votes who received the Five GUINEAs, by the defendant's. 
order and authority. That he ſhou!d proye, that a very 
few days before the election, when lord Poricheſter canvaſſed 
the town with Mr. Brifpw and Mr. Macpher/on, that he ap- 
| plied to one Hinton, and aſked him for his vote and intereſt. 
That Hinton, who well knew what had been going forward 
at the White Swan, expreſſed, with a ſneer, his ſurprize, 
that his lordſhip ſhould apply to him for his vote, who had 
not received the common favour, which had been given to 
almoſt every other voter. That at this lord Portchefter ſtarted, 
and aſked, what favours he meant, declaring that he gave 
no bribes; to which Hinton anſwered, Yes, that he had 
given money to the voters, by his agent, Mr. Brifow. TO 
this lord Portchefter replied, that he had not bribed, but it 
was very true, that he had lent money on mortgages, and 
he had lent money on notes of hand, but he had not mo- 
ney to lend to every one; thus imprudently admitting to 
this man, for whoſe yote he was applying, thas the FIVE 
GUIs 
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GUINEAS diſtributed to the voters of Crictlade, by Briſtow, 
Was money lent by him. 
Mr. BEARCROFT then edpitittanea us chain of 


CRICKLADE CASE. 


* 


evidence, which he ſhould lay before the jury, emphatically 


obſerving, that the diſtribution of this money, the corrup- 
tion that had been practiſed, was productive of the copſe- 


quence, that might naturally have been expected. That Mr. 


Benſſela polled two hundred; Mr. Macpher/on polled one 


44 


| hundred and ſeventy ; ; while his client, 
ther gave money, nor promiſed money, could only find 
twenty-one righteous men, in the whole borough of 
Cricklade. | | 

He obſerved, that 38 and ſtation rendered men unſuſ- 


Mr Petrie, who nei- 


pected, of ſuch groſs violations of the law, and that the 


honourable ſituation of the noble lord the defendant, might 


have ſome weight, but that it could have no weight againſt 
the force of evidence; that he was confident, the jury, while 


trying the cauſe, would baniſh from their minds every fo- 
reign conſideration, would know neither plaintiff nor defen- 
dant, but when the witneſſes were examined, and the evi- 
dence gone through, if, laying their hands upon their hearts, 
they ſhould be ſatisfied, that Bri/oxv had bribed the electors 
of Crietlade, to vote for Mr. Macpherſon, by the concur- 
rence of the defendant, by his authority, or with his privity 
and connivance, the law made him anſwerable for what 
Briftow had done, and they were bound by their oaths, to 


give the plaintiff a verdict, for as many penalties as might 


be proved. That from the witneſſes he ſhould call, he 
ſhould be able to prove, that all the fifty perſons, ſtated in 
the declaration, were corrupted by Briftow, and if he did 
ſo, the plaintiff, would be intitled to recover as many pe- 


nalties. 


He then mentioned the cireumſtance of the 1 


marked upon the doors of thoſe voters, who had not re- 


election approached; 


1 


ceived the Five GUINEAS, Which he had omitted ſtating 
before, and the manner in which they decreaſed, as the 


and concluded, with expreſſing his 


Con- 


* 


CHAPTER v. 8 


Bites, that che exertion of the greateſt ailicies; would not 
be ſufficient to overturn the ftrength of evidence, which he 


ſhould produce; and his wondet at what kind of defence 
* be än | | 


E VID EN C E, for the plainige 
The writ and precept admitted. 


RIC HAR D To WNSEND, the Slut officer; 
for the borough of Cricłlade, being ſworn, produced ches 
original e of the election in September 1780. ; 


THO MAS MANN GUNN ſworn. Examined by 


Mr. Serjeant Rooke, _ 
He gad, that he lived at Criellade, and kept the Whith 


| Swan; that he knew, lord Portchefter, and Mr. Briftow \ very | 


well ; that he knew them at Mr. Dewar”: 8 election, when 
they canvaſſed for a gentleman, who is ſince dead ; ; that at 
that time, lord Porteheſter had not any property in Crichlade, 
but that afterwards he took to buying houſes, in which ba- 
ſineſs, Mr. Brifow, Mr. Adams, and Mr. Byrt, were em- 
ployed by him ; that lord Portcheſter was at Cricklade, in the 


year 1779, for the purpoſe of bringing in Mr. Macpberſon 3 


that lord Portchefter, Mr. Macpherſon, and Mr. Briftow, can- 
vaſſed together; that they had ſeveral meetings, at that 
time, at his houſe, where ſeveral of the voters met them; 
that lord Portebeſter produced the rent-roll, and told general 
Smith, that he had purchaſed the borough, who upon that 
went away, when Mr. Macpherſon was choſen without op- 
poſition. That a little before Chrifmas 1779, a general 


election was much talked of; that lord Portebeſter came down 


on the Sth of Fanuary, and Mr. Briſtow was at his houſe 
when he came, as were Mr. Adams, and ſeveral gentlemen 
that lord Porichefter ſtaid three days, and employed himſelf 


in canvaſſing the town, and that Mr. Briſtoao, Mr. Byrt, 


and Mr. Adams went about with him; that Mr. Briftow 
called a meeting of the voters at his houſe, and gave them 
e FIVE 


Ä ̃ oe 


OS — Bs = 
— — — — = 4 =— _— 
— ny _ - — 77 2 — . — — = — — — — 2 2 4 — * 
— — 7 = - — - —_ 3 — . 8 — -- \ - 1 - _ dS 2 e — rg 

> ys 8 22 SF n FIG ors CIS 3 It 2X — FILA — — 8 3 — 3 2 > 

3 . 2 — 72 2 J a : 5 4 = 25 * — £ > 22 —. — — 5 * — — — — mer oe * 

5 — — — = 123 ö wane 1 = - - - - —— — 1 — —— — — — 1 = 8 - . 3 — 5 — - — 

— — — — -- = ——p ̃ )—ͤ— — „% A rg tn nd tu SD — — — oe . — — — — — — 
5 ＋ 
1 * 


— — — 
—— we 
_ — 
—— — 
A 
= 8 


K ooo 
3 2 n 8 _ Hs 
_ — — <a 
- * 2 rr 
* 3— | a, * * >< 


CS 


* pe x 
F Ag oY * 1 
* "BO TS ah 88 
2 and 
9 


Nr 
3 + 5 


be entexiiibs. CASE. 


riyr GvINEns each, and took. thaie: notes of hand fon the 
money, payable to Henry. Herbert, eſquire, now lord Port- 
chefter ; that he ſaw Briſtow pull out a bundle of theſe notes, 
ready prepared, only the names to put to them ; that thoſe, 
who had not received the money, had a gridiron marked on 


their doors 3 that the money was moſtly paid in the bar- 


room; that he heard the voters object to ſigning the notes, 


they thought it was not right, but Briffow ſaid, there would 
be nd harm in it, for they would never be called for; that 


this continued from the zd or 4th of January, till the 8th, 
when colonel Herbert came, and then they ſtopped and 
went about canvaſſing, but when he went away, money was 
again given to the voters; that at that time they canvaſſed 
only for lord Portchefter's friend, but afterwards lord Port- 


' chefter brought Mr. Macpher/on in his hand, and ſaid he was 


his friend, and wiſhed every body to vote for him ; that he 
heard Briftow ſay, thoſe ſhould not have the money, who 
would not ſerve colonel Herbert's friend; that on the 1oth of 
January, colonel Herbert called a meeting of the voters, 
when a propoſal was made by John Skillin, that colonel Her- 
Bert ſhould bring in two friends. That colonel Herbert and 


Mr. Briffow were there, but the propoſal was objected to; 
they ſaid they would give him one, but they would not have 
both their hands tied, they would have the choice of one 


themſelves. That colonel Herbert ſaid, it was expected that 
parliament would be ſoon diffolved. That ſeveral of the 
voters objected to ſigning the notes, but Briſtoav ſaid, they 
would never be called for; that it was only to keep off bri- 
bery, and to ſhew that he did not embezzle the money, in 
the ſame way as other intereſt- makers had done; ; that the 
gridirons leſſened, as the voters got the money; that they 
decreaſed, till there was only about thirty or forty left; that 
Bri ſtoau ſeveral times ſtopped paying the voters, becauſe he 
could not get change for colonel Herbert's draughts; that 
Brifiow had offered him one of lord Portchefter's own hand- 
writing for ForRTY PoUNDs, and that he had ſeen ſeveral 
of them; that he had before, lord Portchefter's draughts, 

which 


20 cx. A ? Tan v. © N 65 
: which 3 EB, ſure,.. they were his had writing. That 


his wife had lent Lane a for the; wo, when Ne, 
ee Was out. e 22, 


. Crofs.cxamined 57 Mr. D U NN I N G _ Mr. M ORRI 8. 


That his memory was not improved, but he was not aſked 
the ſame queſtions at the laſt aflizes, as he had been now 
_ aſked; that he then remembered ſeveral of the voters, who 
he ſaw receive the money from Brifow, and ſign the notes; 
but the names in the declaration againſt Brifow were then 
read to him, and of them, there was only one, that he ſaw 
receive the money; but Mr. Dunning might recollect, he, 
beſides thoſe in that declaration, then mentioned one Taylor; 
that Brifoxw. told him, he would not give the money to any 
one, who would not vote for Mr. Macpher/on; that he did 
not accompany colonel Herbert in his canvas ; that he ſaw 
ſome of the bundle of notes, that he had mentioned, which 
Briftow had; that Mr. Petrie came to his houſe at the laſt 
election, but that Mr. Brifow and his people had left it, 
before Mr. Petrie came ; that they left his houſe, after co- 
lonel Herbert had been there, about a month or five weeks 
before the election; that he knew what the gridirons meant, 
becauſe the people who had them on their doors told him, 
that they had not got the money; that Mr. Briftow did not 
mention the gridirons to him, but he told him, that the par- 
ticular people, whoſe names he mentioned, and who had 
the gridirons, ſhould not have the money; that there was a 
real gridiron hung up, on the ſign-poſt of the White Hart, 
which Mr. Briftow's party took down; and Smith voted for 
Mr, Benfield. That he heard, that there was a real gridiron 
carried about the town in triumph, but he was not at home at 
the time; that he ſhould have mentioned before, what he 
had mentioned now, if at the former aſſizes, he had been 
aſked the ſame queſtions; that when he has ſeen ſome par- 
ticular voters coming, he has ſaid to Briſtow, ** there are 
** ſome. of the poor gridirons coming for money.” That 
Briftow laughed, and ſaid, that he could not conceive how 
E | the 


. SIXTY ads, 


the ilows ould haue the impuckence to come id bim iy 
the money; they ſhould not have it, for they would n6t vote 
for his friend. That he is to have no benefit from this ac- 
tion ; not the leaſt benefit ; does not expect any; no, not the 
leaſt; that he never ſaid, he expected to receive any, or that 
he ſhould gain by it; that he never in his life ſaid, that he 
ſhould get ſo much money, or he would have had nothing 
to do with it; nor that he expected any thing on the event 
of the election. That Mr. Brifow and his people left his 

houſe, becauſe he received another gentleman, who came 
to canvaſs, and they would not allow him, 'to take in V's 
but their n 


| Mr. Gunn was clin ordered to vichdends, when 
u a converſation took place between the counſel, whe- 
ther they ſhould then examine him, to the parti. 
cular acts of bribery, or firſt go through the whole 
of the evidence of agency. It being reſolved, to 
finiſn his examination then, he was again called. 


Mr. Serjeant RO OK E began to examine him to the 
particular acts of bribery, and Gunz having ſworn, that ſe- 
veral of the voters had received the money from Briftow, 'in 
| his preſence, the Serjeant aſked him, if he had ſeen Charles 
Smith receive the money, who was the voter ſtated in the 

firſt count, to have been corrupted by the defendant. Mr. 
Serjeant Rooke was then going on to examine him, in the 
ſame manner, as to the other perſons in the different counts 
in the declaration, as Mr. Dunning, upon Briffow's trial, 
had examined the different witneſſes, who then gave evi- 
_ dence; but Mr. Juſtice Buller ſtopped him, declaring, that 
he would ſhow no indulgence, if they proceeded in that 
manner; that if they had no nenen e he 
hoped the jury had. ö 
Mr. Serjeant RO OK E then defired Gunn, to name the 
perſons, he ſaw receive the money from Briſtonv. Gunn 
having expected to have been aſked about each perſon, ag 
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E deſere been aſked upon Brifow's trial, was unex- 
pectedly drove to his recollection at the moment; by which 
means, he omitted mentioning - a Perſons, hs he ſaw 
receive the money. . 

"GUNN aid, he ſaw Richard Fung Robert Ul, William 
Fames the elder, Wilkam Barrett, William Hill, John Carter, 
William Daiſh, William Godwin, Thomas Davis, and Jobs 
 Tinjey, receive FIveE GUINEAs each; that he ſaw Thomas 

Pike receive FIPTEEN GUINEAS, for himſelf, his father = 

Mark Pike, and his ſon John Pils; and that he himſelf re- 1 7 

ceived FIVE' GUINSAS, | | a 


Crofs-examined by Mr. DUNNING. 
That they did not always receive the money ſeparately, ; 
ſometimes two or three were together ; that he ſaw them re- 
ceive the money in the bar- room; that the money was paid 
by Briftow on a great many days; that he was often in the 
room; that Mr. Adams and Mr. Briſteav defired him to fit 


down; that he was in very often; that he went in for cups 
and glaſſes ; ; and that they ſometimes aſked him to drink, 


Mrs. DEBORAH C nn ſworn, Exainined by 


; Mr. Lawrence. 
She ſaid, that ſhe was the wife of Thomas Mann Gann ; 
that Mr. Brifow had been many years up and down at their 
houſe ; that in the year 1780, he engaged a room at their 


houſe, for the purpoſe of paying the voters; that ſhe re- 
membered ſhe ſaw William Daiſb and Thomas Shillin, receive 


the money; that ſhe ſaw others receive the FIVE GUINEAS, 2 
but ſhe does not at preſent recolle& who; that ſhe was con- 5 
rinually going backwards and forwards ; that the ſaw them "= 
ſign papers, which were on the table; that lord Protchefter | * 


came to their houſe, at Cric#lade; that they had made uſe 
of the room, for that purpoſe, before he came; that ſhe 
does not recolle& whether Brifow was at their houſe, when 
lord * arrived, but if he was not there then, that 
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CRICKLADE. can. 


68 
he came immediately afterwards'; that ae een der a 


: meeting of the voters at their houſe, when lord. «ea 


was there; that it was on a Sunday; that Mr. Briſtow, - Mr. 
Adams, and my Lord, were preſent ; that ſhe. was in the 
room, when the bell rung, but did not hear any thing that 


| paſſed; that Mr. Brifow applied to her, ſeyeral times for 


money, to pay the voters; that ſhe lent him at one time Two. 


Gun EAS, another time ONE GUINEA, at. different times 


ſmall ſums, and at one time ſhe lent him a TEN yound 


bank note; that ſhe had changed for him a TwenTY-xF1vs. 


POUND bank note, and he aſked her to change a draught of 
FORTY POUNDs, of colonel Herbert's, but ſhe could not; 
that Briftow paid lord Portchefter's bill of expences ; that 
when the voters ſigned the papers, Mr. Briftow ſaid, they 
would never be 9 upon, and were of no conſequence. 


GE 0 R G E ADA Ms, Poſtmaſter, Gs © 
| by. Mr. Burroughs. 


Q. You live at CricHads ? 
A. Yes. 
Q. You remember ſeeing lord Pericheter chere? 
A. Ves. 
Q. When was the firſt time you ſaw him there? : 
A. At the county election, was the firſt time I ſaw him. 
. Do you know Mr. Briflow 2 
A. Yes, 
perty there ? 
A. Yes; houſes, and mortgages on houſes and land. 
Q. Who was employed to tranſa& this buſineſs ? 
A. Mr. Fey We looked vu. him as my lord's 
ſteward, | 
Q. You have ſeen my lord e * Mr. 2 4. 
veral times together? 
A. Ves; ſeveral times. 


Examined 


Q. Do you remember r lord Portchefter buying any pro- 


Q Far 


f N 


5 CHATTER VL. e 


. For what 3 JR have you ſeen them togetlies ? 
A. For purchaſing houſes, and other buſineſs. 
'Q. Have younever known him employed by lord- Port. 
chefter, for any other purpoſe, than renn houſes? a 
A. No; never in my life. 
Q. What! have you never known him e by k his . 
lordſhip, for ern other aw mug * 
A. No. 


Q. Have you WIE any body canvaſs for members of | 


parliament for the borough of Cricktlage ? 


A, What election? 

Q. The laſt election ? 

A. Yes, 

'Q. Who have you ſeen canvaſling this borough 5 
A. I have ſeen Mr, Benfeld, Lord Portchefter, and Mr, 


Macpherſon, 


Q& No-body elſe? 
No anſwer. 


Q. Have you ſeen 1 you knew with him? 
A. Ves. 


Q. You have ſaid, that you ſaw lord Portchefter canvaſs 
with Mr. Macpher/on ; have you ſeen Mr. Briftow with them? 
A. He walked round the town. I do not know what you 
call canvaſſing. | 
Q. Was you ever preſent with Mr. Briftow, at the White | 
Swan ? 
A, Yes. 
Q. Do you recollect what paſted, and who came to him ? 
A. One-night there were ſeveral people who came to > him. 
Q. What are the names of the people who came? 
A. Thomas Townſend, Henry Haywood, and Henry Burchall, 
COURT. What did they come there for? 
A. To do buſineſs with Mr. Briſtow. 
Q. What buſineſs ? a 
A. I ſaw ſome papers, and I think OWN was ſome money 
in the caſe, as there were FivE GUINBAS talked about. 
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70 CRICKLADE OASE. 


; Mr. BURROUGHS.” 1 55 


. Von was examined at laſt alles 3 now recollef. to 
whom, and what it was, that was paid to theſe people ? 

A. From the converſation, there were,;F1VE, GUINEAS; 
not to all, there was 2 note I ſaw for Four cvINnzas:; 

Q. Who ſigned that note far vou Gu BAS? | 

A. Mr. Briftow produced the note, and it was made pay- 
able to colonel Herbert. en mov wrotl 

Q. Who ſigned this note ? | 

A. I did not ſee any body ſign it. 

Q. Where was it written? 

A. It was written in the room. 


Q. There was money that paſſed, you ſay; did it od 


from Mr. Briſſoau, to any body elſe in the room ? 
A. I believe it did. 


Q. To whom ? | | ; | 

A. I ſaw Thomas Townſend*s note, but I ad not ſee him 
receive the money; but I believe he did, 

Q. Who beſides ? 

A. Henry Haywood was there. 

Q Did he receive any money? 

A. I imagine he had it. | 

COURT. Do not imagine, Did you or did yog 

not, ſee him receive the money? 

A. Yes, I did. | 


Mr. BURROUGHS. 


Q Who, beſides theſe two, received the money? 
A. Henry Burchall received money. 

Q. How much? | 
A. I believe, it was F1ve G6UInzAs. 


Q Do you believe, that all thoſe yu have mentioned 
received FIVE GUINEAS. * 


A. Townſend's note was for Four only, 
Q. Who beſides theſe ? 


A. Chrifiophor Poulton, 
| Q Hew 
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CHAPTER V. 27 
Q. How much had he? 
A. I have reaſon to believe hs bad 5 FIVE GUINEAS, 
Q. Are you ſure that theſe men, whoſe names "ol have 
= mentioned, received money of Mr. Briſtow # 3 
: A. Yes; I believe all received money; Townſend I d aid not 
ſee, but the others I believe had it, 
8 Q. Were there any other perſons, who came into the room ? 
8 A. Ves. 
Q. What are their names? 
A. Thomas Fitcher and William "WEEN 
Q. Who beſides ? | 
A. William Cuſi came into the room, and talked about it. 
Q. Then all theſe people received money ? 
A. I believe all the reſt but Town/erd. 
Q. Have you any doubt in your mind of al theſe people 
receivin g money? 


D Mr. DUNNIN G. | 
Do not talk of your doubts ; the queſtion is improper, - 


Mr. BEARCROFT. 


My Lord, I have notes before me, of what this man ſaid 
laſt aſſizes. 


Mr. DUNNING. 

He is your own witneſs; you are not to lead him. 
COURT. I do not think the queſtion improper. 

Mr. BURROUGHS. 


Q, Have you any doubt in your mind, but that all theſe 
people you have mentioned, received the money ? 


No anſwer. 
COURT. I'll put the queſtion in another way. 
: From the converſation that paſſed, and thou gh you did not 


ſee them receive it; might it not happen, that ſome of them 
received money, without your obſerving it? 


A, I did not think it would be talked of again, 
4 E 4. 


„ CRICKLADE CASE.. | 


Mr. DUNNING. 


From the ie, that paſſed; from what you 8 
nd from what you heard, have you reaſon to believe, that 
Mr, Briſtom paid the money, and that they . it? 

A. I heard money talked "LT 


'Q I aſk, you, whether you ſavy it paid, or r received I 


Mr. BEARCROFT. 
We 1 0 not done with the witneſs. 


Mr. BURROUGHS. 


Q. Did you ſee any other note, but Town/end”s ?. 
| A. I do not recollect ſeeing any of them ſign the notes; 
they were telling money on the table, aud I heard the ſums 


of money talked of, but I did not look at the particular ſum, . 
Q. But from what you heard, you believe it was FIVE 


GUINEAS they had? 
A. From what I heard, I have reaſon to 8 it was ſo *. 
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8 ORGAN BYRT. . Examined * Mr. 55 


Q. vou live at Cricklad: ? 

A. Yes. 

Q. Was you there at the time of, or before the laſt election? 2 

A. Ves; ſome little time before. 

Q. Do you know Mr. Brifew 2 

A. Yes. 

Q. You have ſeen him at Cricklade ? 

A. Ves; at my own houſe. 

Q. At what particular time ? 

A. No particular time; when he came to Cricklade, he 
called upon me. | 


Q. Did you ſee him before the election? 
A. Ves; a little before the election. 


See the evidence of this witneſs, upon the trial of Mr. Petric's 


Q. Is 


ation againſt Briſtow, pages 19 to 21. 


c AER v. m0 


Q. Is your i hoſe a public Wang or a x private houſe © 

A. A private houſe: - | 
Was there any of the voters with hd at your home? . 
A. Yes; William Waine was at my home. 

Q. What was his buſineſs with Mr. Brifow? - | 
A. When he came in, William Waine aſked to borrow 
ſome money of him. He lent-him ſome money, but what it 
was, I know not. 

Q. Did you ſee him give the as 

A. I was very ill, in another part of the houſe; but I 
think he did. | 

Q. Are you not ſure of it? „ 277 

A. I did not ſee the money myſelf. . 

_ COUR T. Why do not you anſwer the queſtion ? 

A. I fat with my back towards him. 


Q. Did you ſee any other voter in company with him, at 
your home? 


A. Yes; Edward Wilks. 

Q. They aſked for ſome money ? 

A. Yes; I had reaſon to believe — did. Wilks aſked 
me for ſome money. 


Q. Did you hear any thing ſaid, by any body, about 
the notes? 


A. I went away. Wills told me afterwards, that he lent 
him THREE GUINEAS 3 but I ſaw no money nor note. 


Mr. BEARCROFT, 
Q. No note ? 
A. No, 
Q. Have you been at the Sar with Mr. 1 2 
A. Yes. 


Q. Have you hs in Ap bar-room with 1 

A. Ves; ſeveral times, before the laſt election. 

Q. When? 

A. Some time before. 

Q. Was you with him, in that room, any time from the 
third of Fanuary to September _— ? | 


A. Not; 


4 CRICKLADE/CASE. 


A. Not; to the beſt of my knowledge, I was not. 

Q. Was you in any other room with him! 

A. Ves; when colonel Herbert was men I was « with bim 
in the parlour ; I ſupped with him. FERC, 

Q. Who were preſent ? | | 

A. Lord Portchefter, Mr. Briflow, Mr. a, and myſelf, 

Q. Were there _— voters in the room, at * ge time, at 
he? | 

A. No. There was the clergyman of the pa of Saint 
Mary's, Crict lade. | 

Q 'This was in January. Was you never at any other 
time with him there, from the third of January eighty, to 
September following: | 

A. I went down next evening; there were ſome men 
there, who were ſmoaking. - I was very ill and went away. 

Q. You was at the meeting of the voters, when the pro- 
poſal was made, that lord Poricheſter thould nominate two 
friends ? 

A. No; I was very il. 

Q. You had a commiſſion in the W at that time, 
and was upon duty perhaps. When you was at Cricklade, 
have you ever ſeen Mr, Bri/tow canvaſs the town with my 
lord Portchefter ? 

A. Yes; I have ſeen him with my lord Portchefer, and 
Mr. Macpher/on, before the poll began. 

Q. I muſt aſk you in general; do you know, of any perſon 
receiving money of Mr. Briſtow, at that time ? 

A. I know of no perſon. | | 

Q. Do you know of any perſon giving notes to him ? 

A. No. 

Q. Do you know of Maine and Wilks, giving notes ta 
Mr. Briftow ? 

A. No; I did not ſee them. 

Q. Did you ever hear any thing ſaid about the notes? 

A. No; I was very ill. 

Q. 1am glad to ſee you fo well recovered ; I wiſh your 
memory was recovered likewiſe. Have you heard any of the 

voters ſay any thing 0. the notes? A. 1 


CHAPTER v. = 


A. I have heard them aſk for the loan of money. 
Q. Have you ever heard Mr, > ſay any thing 
about it? 
A. He lent money, and I 83 received it again. - 
Q. For what purpoſe did he lend this money? 
A. I recolle& his lending out money for lord Portchefter, 
upon mortgages. 


Q. You have ſaid juſt now, that he lent a great deal of 


money upon notes ? 
A. I ſaid mortgages, 


Q. Have you heard him 5 any thing about lending of 


money upon notes? 
A. I have ſeen him lend money on mortgages. It was 
lord Portchefter that he lent it for, 


COURT. Givea dire& anſwer... You fence againſt 
every queſtion that is put to you. 


A. No; my Lord, Ido not. All thatI ſaw lent, was for 


lord Portchefter. 
Mr. BEARCROFT. 


Q. Now, I aſk you once more, if you ſaw any money 
Jent, and notes received, by Moons ? | 
No anſwer. 
Q. Have you heard Mr. Briflow a any ming of his lend. 
ing money, and receiving notes for it? 
A. I do not know. 


"COURT. Attend to the queſtion; You 40 every 


thing to evade giving an anſwer. 
A. He lent it on mortgages. 


Mr. BEARCROFT. 


Q. I afk you, if you have heard him ſay, that he received 
notes for the money he lent ? 
No anſwer. 
COURT. Upon your oath, did you ever hear him 


fay, that he received notes, either for lord R.. or 
himſelf ? 


A. No; I do not think I did. 
Croſs. 
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585  CRICKLADE CASE. 
Croſs-examined by Mr. DUNNING. 


2. Mr. Byrt, you know that lord Poricheßer, antecedent 
to the time they mentioned, _—_ Raney, on ar 

A. Yes. | 

2 believe you and others have done this for um 

A. Ves. Rs aha : 

Q. Not theſe 1 FIVE iner they talk of; 5 but large ſums 
of money? 

A. Ves, ö 

2 Beſides theſe notes, which are the ſubject of our en- 
quiry, is it not a fact, that he lent large ſums of money on 
mortgages ? | EE. 

A. Yes; and I have witneſſed them, 


4 


N - 


_ 


Mr. B EARCROPT. 

Q. Were theſe mortgages you talk of, between January 
and September eighty, or before that time? 3 

A. Since that time. 

Q. Who had this money? 

A. William Daiſh. 

Q. How much had he? 

A. Ten POUNDS * 


THOMAS DAVIS "Fg Examined by Mr. Bearerot. 


He faid, that he knew Mr. Briſtow, who kept a farm of 
His own ; that he had ſeen him many. times at Cricklade ; 
that he came to his ſhop, before the election, and aſked him 
to come to Mr. Gunn's in the evening, to receive the 
«« money;” that he knew what was meant, by receiving 
< the money,” becauſe other people, in the town, had re- 
ceived it; that he went in the evening, and took John 
Carter with him ; that they were drinking a pint of beer in 
the kitchen, when Mr. Bri/ow came and took them into a 
little room; that Mr. Brifow gave him FIVE GUINEAS, 


* Cee the evidence of this witneſs, upon the trial of Mr. Petrie's 
action againſt Briffow, pages 16 to 19. | 


Of E v . I 


and deſired him to ſign a note of hand ; that he did not men- 
tion what it was for; that the note was laying on the table; 
that he likewiſe ſaw John Carter's note; that he wrote his 
name, and had the money ; that Mr. Briflow aſked, him, if 
he had any objection to ſign the note; and he ſaid, he had 
not, if no body elſe had. That Mr. Briftow ſaid, there was 
no harm in it, for it would never be aſked for; that Jobn 
Carter received the money, as he did; that the note was 
made payable to colonel Herbert; that he had never been 
called upon, for the payment; that he was not at home, 
when colonel Herbert canvaſſed the borough. That he voted 
for Mr. Petrie, and Mr. Benfield. 


THOMAS TOWNSEND che elder ſworn. Examined 
by Mr. Serjeant Rooke. 


He ſaid, that he lived at Crictade, and knew Mr. Briftow 
and lord Portchefler ; that he ſaw them at Cricklage, at the 
laſt general election; that he received a cuinza from Mr. 
Briſtow, at his own houſe, and Four GuIN EAS afterwards 
at Mr. Gann's ; that he ſigned a note of hand, as all the ref 
of the people did. That Mr. Adams was in the room with 
Mr. Briftow ; that Mr. Briſtow ſent for him to receive 1 


never been aſked for the money again; that Mr. Briſtow 
canvaſſed the borough with Mr. Macpher/on and colonel Her- 
bert; that Mr. Byrt was with them, but he was not ſure 
about Mr. Adams; that this was a little before the laſt 
election. : | 

Mr. Juſtice BULLER. Mr. Bearcreft, are you done ?” 


Mr. BEARCROFT. - No, my Lord, we have 
*«« ſeveral more witnelles to examine.” 


| GEOR GE. TO WNSEND ſworn. Examined by 
: Mr. Laurence. Cog 

He aid, that he was a voter of Crictlade, and knew Mr. 
Briflow ; that he made application to Mr. Briftow; ſome 
time 


. fe LADER CASE. 


time before the laſt election, for « the money,” that ocker 
people had got; that he did not get it, at that time, becauſe 
the money was out; Mr. Briffow ſaid, he was going to 
colonel Herbert, and then he ſhould know, whether he ſhould 
have it or not; that he applied afterwards, and Mr. Briftow 
| promiſed it; they fipnified, if he behaved well, if he voted 
for them, if he behaved well to their party, that he ſhould 
have it, after the election. That he ſaw Richard Taylor and 
Mr. Briftow together, at Mr. Gunn's; that Taylor aſked 
Mr. Brifow for the money, who ſaid, he ſhould have it, 
if he would go to Malmeſbury for him; that two or three days 
before the laſt election, Mr. Herbert, Mr. Macpherſon, Mr. 
Adams, and Mr. Briſtow, canvaſſed the town. | 


WILLIAM BEAL ſworn, Examined by Mr. Burroughs. 


He ſaid, that he knew Mr. Briſtow ; that he had ſeen 
him at Cricklade ; that he received the money from him, but 
did not ſee any other perſon receive it. 


Mr. Juſtice B ULLER. What? Not 3 Per- 
fect Jews,” 

Mr. B E ARCRO PT. My Lord, I am inſtructed, 
that the expences of theſe proſecutions; on the part of my 
client Mr. Petrie, before the preſent aſſizes, were little ſhort. 
of FivE THOUSAND POUNDS ; they have fince increaſed 
conſiderably, and are daily increaſing. Mr. Petrie deſires. 
no pecuniary advantage, and with as ſtrong a caſe, as ever 
was brought before a court of juſtice, 'it would be peculiarly 
hard indeed, if he ſhould eg be expoſed to loſs.” 


WILLIAM SAUNDERS ſworn. Examined by 
Mr. Bearcroft. 


He ſaid, that he was a voter at Cricklade, and was on 1 the 
poll, at the laſt election; that he applied to colonel Herbert 
for money, ſoon after Mr. Macpher/on's firſt election; his 
| e in a bad ſtate, and he wanted ſome body to ſup- 
Colonel Herbert ſaid, he would do every thing 
he 
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he could, and deſired him to go to Mr. Byrt and Mr. Britvan, 
and what they thought proper, he would do; that he ap- 
plied to Mr. Byrt firſt, and then he went to Mr. Briftow 
that he had got a joint note of hand of his brother's and his, 
for TWENTY POUNDS, Which he offered Mr. Brifow, who 
ſaid, he would venture on TEN, upon which he drew a line 


through the WEN Tx, and interlined Tex. That Mr. Briffows 
ſaid, he would do any thing to ſerve him, and gave him his 


draught for the TEN younDs, on Henry Herbert eſquire; that 
Mr. Briſfoaq ; rote the draught, at Mr. Taylor's, the Ram, 
o gave him caſh for it. That he never ap- 


plied to Mr. Br Meno, at Mr. Gunn's, at Criellade; becauſe 


he thought the TEN younDs which he had got, was enough, 
and he was contented. That Mr. Brifow had aſked him for 
the TEN PounDs, ſince Mr. Perrie's petition was lodged z 
that he voted for Mr. Petrie and Mr. Benfield. That the Sa- 


turday after the diſſolution of parliament, lord Portchefter 


came to his houſe, with Mr. Macpher/on, and he believed 
Mr. Byrt was with them; that lord Portchefter ſaid, . as 
for your vote, I believe you have none, but I ſhall. be obliped 
to you, for your intereſt for my friend,“ pointing to Mr. 
Macpherſon. That he had no quarrel with lord Portchefter ; 
that he had neither been arreſted for the TEN youNDs, nor 
had he paid them. 


WILLIAM FAMES, the elder, ſworn. Examined by 
Mr. Serjeant Rooke. 


That he was at Mr. Gumn's houſe, when the diftridution 


of the money was going forward, but he could not recolled 
particularly the day; that he received it, but there was at 


that time, no body in the room but himſelf, 


Mr. Juſtice BULLER. A Jewiſh attempt, to call 


evidence to prove, all that you can prove.“ 
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WILLIAM, HINTON* ſworn. Hamas by 


Mr. Serjeant Rooke. - - 


That he knew colonel Herbert, now lord Portchefter'; that 
ke ſaw him, in January before the election, and in September; 
that Mr. Briſtow was with him; that lord Porichefter and 
Mr. Macpher/on, can vaſſed him in September; that Mr. Camp- 
Bell, Mr. Byrt, and Mr. Briftow, went about with them. 
That lord Portchefter came in firſt, and ſaid, he came for his 
vote and intereſt for Mr. Macpherſon ;+ and Mr. Macpher/on 
likewiſe aſked him, for his vote and intereſt. Fhat he ſaid 
to them, that they either came out of a joke, or compliment. 
That lord Portchefter aſked him, what he meant; and he 
faid, he had not been treated as the reſt of his neighbours 


| had been. That lord Portchefter again ſaid, he did not 


know what he meant. Upon which, he ſaid, others had re- 


ceived a favour, and he had not; that lord Poricheſter made 


no reply to that, but afterwards aſked him, if he wanted 
lord Portchefter to bribe him. That he ſaid, No, he did not 


_ wiſh it, and that was all the converſation, that paſſed, at | 


that time. That Robert Saunders, his Wan was 
with him. 


ROBERT SAUNDERS ſworn. Examined by 


Mr. Lawrence. . 


That he ſaw lord Porte heſter, the 1 come into the 


Houſe of the laſt witneſs William Hinton, and Mr. Macpherſon 


was with him ; that he aſked Hinton, for his vote and inte- 
reſt. That Hinton ſaid, © You certainly call on me out of 
a joke, or compliment.” Lord Portchefter ſaid, he did not 
know what he meant. That Hinton ſaid, his neighbours had 
received a favour, and he had none. That lord Portchefter 
ſaid, he had lent a great deal of 1 to people in the 


* Vide chapter the eight for the trial of Mr. Richards's altos 
againſt William Hinton, upon lord Portcheſter's diſcovery, for aſkin 
his Lordſhip and Mr. Macpherſon for the Five CUINEAS; wi 
chapters the eighteenth and nineteenth, for the indemnity of the ad, 
claimed by lord Portcheſter, upon the ground of that diſcovery. 
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town; on notes of hand, and on mortgages, but he had not 
to lend to every one. That Hinton ſaid, if he was not put 
upon an equality with his neighbours, he would not ſerve 
his friend; and added, that it was reported about Cricklade, 
that he had borrowed THREE GuiNEas of his lordſhip in 
| London, to bring him out of town. That lord Portchefter | ſaid, 
he had never borrowed any money of him. 


Mr. Juſtice BULLER to Mr. Bearcroft. * In all trials, 
ce upon penal ſtatutes, there is ſome conſcience to be ob- 
ſerved. It is never underſtood, that all the counts in a de- 
claration are to be proved. You lay a vaſt number of counts 
in your declaration, and you are . to prove 
them all *.” 

Mr. BEARCROFT. *« My Lord. t can go a great deal 
further, and have many more witneſſes to call, to prove the 
particular acts of corruption; but this part of the caſe; it is 
not the deſire of the plaintiff | to preſs, We _ leave it as 
at is, to the diſcretion of the judge and jury.“ 

«© We ſhall now prove the draughts, which the witneſſts 
have mentioned, that were drawn by Briftow, upon the de- 

Fendant, and paid by him; As we cannot get at the draughts 
themſelves, it is neceſſary for us to prove, that we have 
taken all die pains to procure them; we have given notice 
to produce them, and have taken every other Rep, that 
could be required of us.“ | 


ROB E R T TAYLOR ſworn: Examined by 
Mr. Burroughs. 


That he had given Mr. Briſtow change, for a note dawn 


by mw upon lord Portcheſter ; ;. that he is very certain, the 
; p 


* « Upon the trials of my actions againſt lord Portchęſter, my 
& counſel were reſtrained from the examination of many witnefles, 
* who were attending to give evidence. But every witnefs who was 
% called to give evidence in the cauſes againft me, was immediately 
*% ſworn, and examined, without comment of any kind,” 


Mr. Petri's Addreſs, to the EleQors of Cricklade, the 
iſt of November, 1782. 


2 Vide chapters the tenth, . and twelfth. 
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note he means, was drawn upon Henry Herbert, Eſquire 4 
that he cannot ſay, what the ſum was, for he never takes 
down any account of any notes, which he pays away in the 
courſe of his buſineſs ; that he had changed for Mr. Briſtow 
eight or nine years, but did not think he had changed any 
other for him, that year. 


HENRY DRUMMOND, eſquire, ſworn. Examined 
by Mr, Bearcroft. 


That lord Portebeſter keeps caſh at his houſe ; that he had 
no recollection, either from memory or memorandum, of 
any particular draught of lord Portchefer's, within a year 
and a half; that he had been ſerved with a Sabpana duces 
zecum, to have brought his books, but if he had brought 
them all, there would have been ſeveral waggons load ; that 

he could not bring them all. 


COURT. „It has been ſettled, over and over 
again.“ 
« Take it ſo; we reſt our cafe here.” 


* x © 9 9 * 


DEFENCE. 


Mr. DUNNING began his defence, with requeſting 
the indulgence and attention of the jury, as the exceſſive 
heat of the court, and other circumſtances relative to him- 
ſelf, had fixed his voice ſo low, that he ſhould not be able to 
trouble them long. He then proceeded as follows: 


© Gentlemen of the Jury, ” 


I have no doubt of the circumſtance, which the gentle- 
man on the other fide laſt attempted, and failed in making 
out, that colonel Herbert's draughts are in his banker's 
hands; and that many of thoſe draughts paſſed through the 
hands of Mr. Brifow. All that I deſire you to conſider, 
and to keep in your mind is this, that you are not now try- 


ing 
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ing the yup of Mr. gn, * the cauſe of my lord 
Portche 
oy Gcadenien; We have gone through a great deal of evi- 
dence, from the year ſeventy-nine, to January eighty, and 
from thence to the diſſolution of the laſt parliament. To 
ſhew the little credit theſe witneſſes deſerve, we have only 
to attend to what they have ſaid ; many have been produced, 
to prove the tranſactions of Bri/fow, which might have been 
called for the defendant. Gentlemen, If you had attended 
here laſt aſſizes, and heard Bri/ow's trial, you would with 
me have been ſurprized to find, how a man's memory has 
fince mended, for that which is not recollected, that which 
is not thought of, in the ſpring, comes out in the ſummer. 
Mr. Gum has improved very much, in his account, of what was 
Briftow*s motive for taking theſe notes from the voters, for 
the money he gave them ; he told me then a different ſtory, 
from what he has now told; he then ſaid, it was for Bri/owv's 
own ſatisfaction, and to ſhew, that he had not embezzled the 
money, as other intereſt-makers had been charged with doing. 
That was the account he then gave. He has told me to-day, 
that it was likewiſe to keep off bribery. When I aſked him 
how it was, that his memory was ſo much improved, and 
that he recollected the ſeveral perſons he mentioned now, 
and who he did not mention at the laſt aſſizes; Mr. Gunn, 
with great ingenuity obſerved, that there was only one man 
in the declaration againſt B#iow, that he ſaw receive the 
money, and that he was not aſked ſuch and ſuch queſtions. ' 
He was perfectly right; but you will make your own obſer- 
vations on theſe circumſtances, which denote, how well the 
witneſs is inſtructed.“ 
Gentlemen, I ſhall not go through, all that the wit- 
neſſes have ſaid, who have been called; ſuppoſing all to be 
true, which they have ſworn, about Mr. Brifow's declara- 
tions, and Mr. Brifow's actions; my Lord will tell you, 
that they are not applicable to this cauſe. The queſtion here 
is, whether what Bri/owv did, was done as the agent of my 
lord Portchefter. No one witneſs who has been called, has 
F. 2 | either 
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either from himſelf, or put into his mouth by the counſel. 
who examined him, attempted to prove any employment 
whatever, from the defendant; but a great deal of evidence 
has been given, which has no connexion with the preſent 
queſtion. To this evidence I ſhould have taken an objection, 


if I had not thought it beſt, to let the gentlemen go on, in 


their own way; well knowing, that with the aſſiſtance of a 
learned judge, a judge who, I am ſure, will do his duty be- 
tween the parties, on this, as on every other occaſion, every 
neceſſary diſtinction would be made. In the mean time, 
take from me, what you will hear from his lordſhip by and 
by, that to all thoſe declarations of Briftow's, reſpecting 
lord Portchefter ; to all thoſe acts, which he has done; and 
to all the follies and crimes of which he has been guilty, you 
muſt pay no more attention, than if they had never been 


made, or you had never heard of them. All theſe amount 


to this, and to no more than this, that the money that was 
diſtributed by Briſtoau, inſtead of being a loan, as the 
notes implied, was intended as a gift, for the purpoſe of in- 
fluencing the voters at the approaching election. When the 
cauſe againſt Briſtow was tried, in this court, I attended, 
on behalf of the plaintif; Briſtoau's conduct could not be 
juſtified ; I abandon it entirely, and leave it to my learned 
friends, to make what uſe of it, they think proper, reſting 
my foot, and boaſting myſelf here, that lord Portchefter is 
one man, and Mr. Brifow another.“ 

Gentlemen, I do not at all wonder at my learned friend, 
when, in the out-ſet of this cauſe, he ſaid, that you were 
to try it, without regard to the character, rank, and ſtation, 
of either of the parties; that you were to try it, upon the 
evidence alone, That you are to determine upon the evi- 


dence, is true ; but to try this, or any other aftion whatever, 
without attending to the ſituation of the accuſed, is falſe ; 


the character of the perſons, the probability of the tale, and 
other circumſtances, are for the jury to conſider. They might 
as well ſay, that if a man of character, and reputation, was 
charged with a mean, and diſhonourable action, the jury 

* were 
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' were not to take that character, and that reputation, into 
their conſideration ; it is upon that reputation and character 
that the jury muſt do their duty, and give their verdict. To 
that character, to that reputation, I appeal, ſo far as it is 
my duty to appeal, on this occaſion. Has lord Portchefter 
the reputed character of being ſuch a knave, ſuch a fool, or 
ſuch a mad-man, as to do, as he is repreſented to have done? 
Has any body taken him for an idiot? If he is not an idiot, 
many parts of the evidence, which you have heard, cannot | 
be true.” | 

Gentlemen, The learned coynſel on the other fide, 
ſtated, at the out-ſet of the buſineſs, what he propoſed to 
dp; what evidence he meant to lay before you, to bring 
the charge home to the Jefendant ; but his inftruftions have . 
been a little inaccurate, for the witneſſes which have been 
called to-day, have proved no charge againſt the defendant ;_ 
have only proved, what was proved againſt Briſtow at the 
laſt aſhzes,” 

% You have been told, that at the meeting at Mr. Gunn's, 
there was a great deal of contrivance and art, and the tranſ- 
action being dark and concealed, my learned friend ſaid, 
would occaſion ſome difficulty, to bring the caſe home to the 
defendant ; but, at the ſame time, he ſaid, it was aſtoniſhing 
to think, how little care the defendant had taken, to hide it. 
This, Gentlemen, is an admiſſion from themſelves of the 
innocence of the defendant, for if no care was taken by him, 
to conceal Briſtoau's proceedings, it is a clear proof, that he 
had, with them, no connection whatever.“ | 

« You have heard of a room being taken at Mr. Gunn 's, 
and the uſe that was made of it, by Mr. Brifow; that this 
was in the month of January, ſoon after which the defen- 
dart arrived in town, and went about aſking votes for his 
friend; but it eſcapes my memory, if this has been proved 
by any one witneſs, It has likewiſe been ſaid, that when 
the defendant came to this borough, he was met by Mr. 
Briftow, at Gunn's houſe; that during his ſtay, a meeting 
of the voters was called; that at this meeting, one Skillix 
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was defired by lord Portchefler, to propofe to the voters, 
that his lordſhip ſhould have the privilege 'of recommending 
two friends, to repreſent them in parliament ; and that the 
propoſal not being reliſhed, his lordſhip left. the town in 

a great paſſion. The inſtructors of the learned gentleman, 


were the authors of this fiction, for no evidence of the fact, 


has been laid 825 you ; I ſhall truſt it to the PO 
Judge's notes.“ 

« We are 5 by the opening of the counſel, with a vaſt | 
interval, from the eleventh of January, to September, a few 
days before the election, when you are told, that my lord 
Porte heſter came to Cricklade, with his friend Mr. Macpher- 
ſon, and canvaſſed the town. The learned gentleman ſays, 
he may ſtop here, and aſk this queſtion of any reaſonable 
man, Who employed Mr. Briſtow to do what he did? and he 
adds, that you will not expect evidence, of a formal com- 


miſſion, from the de/2ndant to Briſtoau. If he means, that 
there was no authority whatever, from the defendant, we are 


agreed; but if he means, that lord Portebeſter was the actual 
employer of Brifow in this buſineſs, we totally differ. He 
aſks, Who is Mr. Briftow ? and anſwers the queſtion him- 
ſelf; a man worth nothing. About ſix months ago, he was 
not thought a man worth nothing, he then had an eſtate of 
his own, a farm near Cric#lade, which he occupied himſelf. 
It is alſo aſked, Who adopted Mr. Brifow's proceedings? 
Who followed them up? The learned gentleman fays, the 
preſent defendant followed up this ground-work of his agent's, 
by his imprudent ſpeeches, and converſation ; but of theſe 
ſpeeches, and of this converſation, nothing has been nd, 
that can warrant ſuch an application.” 

] admit to be true, what the learned 1 has 
ſtated, that Briſtoav was lord Portebeſter's general agent; 
that he was employed by his lordſhip, to buy houſes, and 
to lend money, to people in this borough; but theſe tranſ- 
actions, had no connection with this, or any other election. 
This ſort of employment, not only will not ſupport the 
aktion, but I will ſay more, it will defeat it, for it ſhews, 

that 
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that © was 23 employed, for oy ___ purpoſe, than Sa 
of election buſineſs. 

J am inſtructed to ſay, a I 1 it ow my lord 
Portchefter, upon his honour, that he never had the ſhadow . 
of an agent, at this election. That there was an intercourſe 
between them is certainly true, and that this man was em- 
ployed to make purchaſes, and to lend money upon mort- 
gages; he was always on the ſpot, ready to lay out his lord- 
ſhip's money, to the beſt advantage. Vou will eaſily under- 
ſtand from this employment, the fact reſpecting the draughts; 
in a variety of inſtances, there was a neceflity for turning 
lord Portchefter's draughts into money, which were frequently 
wanted for theſe purpoſes; but this is ſtated by the learned 
gentleman, as if done for bribing the voters. They have 
taken pains, to ſave us the trouble of proving, that Mr. 
Briſtow canvaſſed this borough with Mr. Macpberſon, as well 
as bribed for him. All they have proved about the defen- 
dent is, that he went about the. town with Mr. Macpher/on, 
and aſked his friends to vote for him ; but no proof has been 
given, of his taking ſuch a part in this buſineſs, ſo as to be 
conſidered, in any degree, the employer of Mr. Briftows 
Mr. Macpherſon certainly had the good-will of lord Portchefer, 
Every witneſs that has been called, has told you, and every 
witneſs that will be called, will tell you, that he brought 
him down as his friend and companion; this was no new 
information from ſo active a man as Mr. Gunz; it was what 
every one in the borough knew, as well as he did.” 

« But, Gentlemen, Saunders is ſaid to go a great deal 
farther, than Mr. Gunz, or any other witneſs ; he was diſ- 
treſſed for money, and applied to lord Portebeſter for relief, 
who directed him to Brifow ; this muſt have happened at 
the time of the election, when Mr. Macpher/on was firſt 
Choſen ; for they do not pretend to ſay, that it-was either at 
the time Briſtow fat in this houſe, and was attended by the 
voters, or ſubſequent to that tranſaction. The date of the 
buſineſs, proves the futility of that evidence, and clearly 
ſhows, that it has nothing to do with th preſent queſtion, . 

F 4 Upon 
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Upon their own ſtate of the caſe, if it had any reference at 
all, it muſt have reference to Mr. Macpher/on's firſt election: 
but the evidence implies a tranſaction, totally unconnected 
with any election. If it had been ſubſequent, inſtead of 
being antecedent, to January eighty, it might have had 
ſome weight; but does this man ſay, that he was bribed? 
Does he aſk for a bribe, either of Mr. Briffow, or of thoſe 
who referred him to Mr. Brifow? No. Did they aſk him 
for his vote? No; not a word was ſaid, about an election. 
He ſays, 7 felt myſelf in diftrefſed circumſtances, wanting 
fome ſupport.” He applied to my lord Portchefter, and was 
directed by him to Mr, Briffow, and Mr. Byrt ; he then ap- 
plied to Briftew, and had a note ready written for TWENTY 
POUNDS 3 Briftow not being diſpoſed to give him any more 
than TEN, he ſtrikes out the TWENTY, and puts in TEN 5 
What does this prove? It proves no more than this, that 
being diſtreſſed for money, he applied to Mr. Briffow, to 
give him caſh for the note he had; | Briſtow does not tell 
him, that TwexnTY pounDs were too much for his vote; ; an 
election is not ſo much as mentioned by either of them; but 
chuſing to lend him no more than Tex, upon the ſecurity 
he offered, the man accepts of it, and makes the note for 
that ſum. This is the tranſadtion, which you were told would 
bring the caſe home to the defendant ; but the nature of it, 
and the date of it, lays it totally out of the preſent queſtion. 
It is as inapplicable to the preſent defendant, as it is to you 
or me; it is in itſelf a tranſaction, . manifeſtly applicable to 
another purpoſe, than that of bribery ; it has nothing to do 
with this cauſe, So far from being given as a bribe, or 
having any relation to election agency, you ſee it is appli- 
cable alone to 'that diſcretionary power, which the noble 
Lord gave to Briſtow, to buy eſtates, and to lend money to 
thoſe, who were in want of aſſiſtance, profeſſedly for the 
purpoſe, of ſtrengthening his intereſt in Cricklade. 
„Gentlemen, This makes it neceſſary for us to diſcuſs, 
what a man may lawfully do; for bribery, in every ſhape, 
ad form * is unlap ful. No ann, by the laws of chis country, 


15 


"CHAPTER V.- 9 
5s to give money, to corrupt voters, at any election; call it 
a loan, gift, or what you pleaſe, it is rightly interpreted, by 
_ judges and juries, to be bribery, when done merely for influ= 
encing votes; but if we ſtep beyond this line, where ſhall we. 
go? Is it not competent for a man, to lend money to the 
inhabitants of a- borough, as well as to any other deſcription 
of men? To cultivate a good opinion, and good under- 
ſtanding, is laudable. H6w does the world ſubſiſt? How 
is a good opinion of one another formed, but by an inter- 
courſe of good offices, and of friendly acts? That is the beſt ” 
member we know, and the beſt choice that is made, where 
the electors, from a memory of paſt friendſhip, and of paſt 
good offices, are induced to accept of their benefaQor, or 
of his recommendation, to repreſent them in parliament, 
perſuaded, from his goodneſs of heart, and from his generous 
diſpoſition, that he will neither deceive nor betray them. 
Every Engliſhman may exerciſe this ſort of liberality, and 
this ſort of friendſhip, without breaking any law, and with- 
out incurring any penalty. To bribe in this way is no 
crime; for who ſo proper to be intruſted with our rights 
and liberties, as thoſe who have been thus attentive to our pri- 
vate intereſts? It is for jurors to diſtinguiſh, between theſe 
ſorts of friendly acts, and thoſe of a criminal nature; many 
good offices, paſs between gentlemen, and the inhabitants of 
boroughs, in their neighbourhood ; no man could, the law 

itſelf does not, condemn ſuch a conduct. The beſt repre- 
| ſentation is that, which proceeds from good offices, and 
friendly intercourſe ; the worſt is that, which proceeds from 
bribery and corruption. Theſe are obſervations, which I re- 
queſt you to carry in your minds; there is a material differ- 
ence, between . the diſtreſſed, and the bribing of 
voters.“ 

We are told, by the gentlemen on the other ſide ; that 
much depends upon this circumſtance of Brifow's lending 
money to Saunders, though neither the man himſelf, nor 
any body elſe, conſidered it as a bribe. It is true, ſome 
attempt was made to fix ſomething upon lord Portchefter, by a 
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a note or a Jrnvghe which Briffow drew upon kis lordſhip 5- 
but this makes nothing, Brifow being lord Porichefter's 
agent, for the purpoſe of buying houſes, and of lending his 
money. Saunders was aſked, if he did not apply to Brifow 
for more money. He anſwered, that having TEN pounDs, 
he thought he had enough. This is an inſtance of Cricilade 
moderation, which we have not before heard of. He does 
not however deny, but that the TEN PounDs have been 
called for, though he has not yet returned them.“ 

Now, Gentlemen, remark the evidence of this decifive 


witneſs ; he ſays, lord Portcheffer came to his houſe, with 


Mr. Macpher/on, and Mr. Byrt; and that lord Portchefter 
aſked him for his intereſt, ſaying, at the ſame time, that he 
knew he had no vote; lord Portchefter knew he had no vote, 
and yet he pretends to ſay, that lord Portchefter gave him a 
double price for it, Reconcile this, if you poſſibly can, with 
common ſenſe ; and yet this is that evidence, which was re- 


ſerved by my learned friend, and ſtated by him, to have been 


ſo ſtrong and concluſive, that it would blow the defendant 
out of court; to have been the ſtrongeſt evidence that ever 
was laid before a jury.“ 

« Gentlemen, the next witneſs, Hinton, ſays, that the 
defendant canvaſſed him with Mr. Macpherſon; that Mr, 


_ Briflow was at the door, but did not come into the houſe ; 


and that the defendant aſked him for his vote and intereſt 
for Mr. Macpher/on. I ſuppoſe at Crichlade there is neither 
decency, nor good manners, for the anſwer is accompanied 
with a grin ; he ſuppoſed they came either out of a joke, or 
out of compliment ; but if they got into his houſe, it muſt 
not be to inſult him, without his reſenting it. Lord Port. 
cheſter, who was not diſpoſed either for joking, or for com- 
plimenting, told him, it was for neither. 'Then, ſays he, 
others have received favours, which I have not. Some time 
after, lord Portche/ter ſaid, © What do you mean, do you want 
me to bribe you??? No, ſays the witneſs, © / avant no bribe,” 


and there the converſation ended,” 


Now. 


HAP T ER. v. SY 


* Now, Gentlemen, give me leave to compare this man's 
teſtimony, with the teſtimony of Robert Saunders, who was. 
called to ſpeak, to the ſame fact. Saunders ſays, that lord 
Portcheſter came into the houſe of Hinton, and aſked him, 
for his vote and intereſt ; and that Hinton made the reply, 
that Hinton himſelf had ſtated ; but he makes lotd Portcheſler 
ſay more; he adds, that the defendant ſaid, ©* that he had 
& lent a great deal of money, to people in the town, on notes of 
& hand, but he had not money to lend to every one. Hinton 
| ſaid nothing of this; I deſired each of theſe witneſſes to 
tell me, all that paſſed, and aſked, if they had related the 
whole. They ſaid, they had. If then, what Saunders ſaid, 
did not paſs, according to Hinton; if all that paſſed, was 
what Hinton has ſaid ; what Saunders ſaid, cannot be true; 
for what is aſſerted by him, is contradicted by Hinton. 
Saunders ſaid further, that Hinton added, if he was not put 
upon an equality with his neighbours, he would not ſerve 
the defendant's friend. Now give me leave to compare the 
evidence of theſe two men ; to bring Saunders to Hinton, and 
Hinton to Saunders. Hinton ſays, that the defendant ſaid, 
*& do you want me to bribe you; but Saunders ſays, he did 
not ſay ſo. The moſt material part of what Saunders ſaid, 
Hinton did not ſay; and what Hinton ſaid, Saunders contra- 
dicts. They contradi& each other, ſo that what either of 
them has ſworn, cannot be believed; they completely diſ- 
credit each other.” | 

* The two witneſſes, that were afterwards called, to 
prove the draughts they have talked ſo much about, are 
Mr. Taylor, and Mr. Drummond. The firſt could not prove 
any thing againſt the defendant ; and Mr. Drummond proved 
nothing at all; he knew nothing of the matter.“ N 
« Gentlemen, Varying the caſe ; changing the nature of 
the queſtion; omitting to prove, what was material to have 
been proved; and proving what nobody denied; proving 
what every one, the leaſt acquainted with this borough 
knew; and omitting to prove, what was neceſſary to charge 
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92 CRICKLADE CASE. 
the defendant; this is the general flate of the plaintiffs. 


evidence,” | 

J ſhall ſay nothing, to draw your attention, from the 
real queſtion before you ; taking all the circumſtances of the 
parties, and of Brifow's tranſaction, and putting all toge- 
ther, I think you muſt find it exceedingly difficult to believe, 
what theſe witneſſes have ſaid. I will not admit what my 
learned friend came out with, that there were only twenty- 
one honeſt men at Crictlade, that thoſe honeſt men voted for 
his client, who gave no money, and that all the reſt were 
knaves., The propoſition, however, is as true, as what the 
molt of theſe witneſſes have ſworn. We have to do with wit« 
neſſes, ſkilful in election matters; witneſſes who pique them- 
ſelves more on their knowledge of election buſineſs, than 
on their own callings, trades, and occupations; all of which 
they would abandon, for the more profitable employment 
of election conteſts. If theſe witneſſes had been like other 
witneſſes, only to have related, what they had ſeen and 
heard, you would not have ſeen ſo much addreſs, as you 
have ſeen to-day in Mr. Gunn. He ſaid, he knew it was 
neceſſary on the trial of Bri/ow laſt aſſizes, ro mention 
only one man; but he knew it was neceſſary now, to men- 
tion more; he ſuppoſes truly, I believe, that it is neceſſary 
for him now, to go farther than he did then. I do not he- 
lieve, that any of theſe Crici/ade men, will give teſtimony 
for nothing, any more than they will give a vote for no- 
thing ; there is the ſame morality in ſwearing, as there is in 
voting ; there 1s a cuſtom peculiar to the people of this place, 


they know it is as foolith, to ſwear unneceſſarily, and for 


nothing, as it 1s to vote, without having ſome end to an- 
ſwer. Thoſe, who will not unrewarded go from their houſes 
to give a vote, at an election, will not come from Cricklade 
to Saliſbury, to ſwear, unleſs they are well paid for it. It 
was a ſhrewd anſwer of Mr. Gunn's, when I aſked him, why 
he did not mention theſe people, when I examined him la 
aſſizes; becauſe, ſays he, there was only one man in that 
declaration, that I ſaw receive the money, However, in the 


= latter 
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latter part of his evidence, he ſaid, that Briſtom took theſe 
notes, to indemnify himſelf, and to keep off bribery. This 
was as neceſſary for him to have added then, as it is now, 
for the ſole queſtion then was, whether Briſtow was a. 
briber of voters, or a lender of money.” 
Gentlemen, I ſhall prove, that the characters of theſs 
witneſſes are ſuch, as will not mend the improbable tale they 
have been telling ee But I ſhall not content myſelf with 
impeaching Guzz's character, or reſt upon the improbability 
of the evidence, they have given, the defect of which is ſo 
obvious, that it requires no great penetration to point it out. 
I have my lord Portchefter's inſtructions to ſtate in a few 
words, what they have not proved at all, what his cone 
nexion with this place is, and how that connex*.ua xrxiginated. 
« At the election at Crictlade, when the plaintiff, Mr. 
Petrie, Mr. Peach, and Mr. Dewar, were candidates, Mr. 
Peach was unjuſtly returned ; but againſt this return, peti- 
tions were preſented to the houſe of commons. When the 
committee was to have been ballotted for, to determine the 
merits of theſe petitions, Mr. Dewar, who was legally 
choſen, thought proper to abandon his eleQors, and was ſup- 
poſed to have ſold his ſeat in parliament. Some of the elec- 
tors, upon this, made their way to lord Portchefter, a gen- 
tleman of conſiderable influence, a man of property, and of 
honour ; and, at their requeſt, he declared in the houſe of 
commons, whether wiſely or unwiſely is unneceſſary now to 
enquire, that he would ſupport their petition. He did ſo, 
and he did it effectually, for Mr. Peach was turned out, and 
Mr. Dewar was declared duly elected, and went and took 
his ſeat, for the reſt of that parliament. It was not impro- 
bable after this, that theſe people ſhould expreſs to the de- 
fendant, a grateful ſenſe of this act of benevolence ; nor was 
it unnatural for the defendant to fancy, that they were well 
diſpoſed towards him.“ 
I know my friend Mr. Petrie boaſts, not improperly, 
of having likewiſe taken an active part in that buſineſs. He 
alſo preſented a petition to the houſe of commons againſt 
TO the 
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the return of Mr. Peach, which he ſpiritedly ſupported, and 
claims an intereſt with theſe very electors, for his conduct 
upon that occaſion. I believe about the ſame time, both 
the plaintiff and the difændant, became acquainted with theſe 
people, and from the part they took in theſe petitions, eri- 
tertained the thoughts, of eſtabliſhing ja permanent connexi- 
on with this borough. Mr. Petrie had his reaſons for his 
conduct then; he has his reaſons for his conduct now. He 
is a man of ſpirit ; he is not ignorant of the ground on which 
he ftands; and he rightly and wiſely thought, and ftill 
thinks, that by perſevering in the conteſt his end will be an- 
ſwered, that he ſhall eventually obtain, the object of his 
Purſuit.” | 
„„ But whatever Mr. Perrie's motives are, whatever they 
may have been, my lord Portchefter, ſome of whoſe family 
have been in high offices; and whoſe name may be heard of, 
In this country; a hundred years hence ; he would not be- 
mean himſelf, to do an act ſo low; as that which is im- 
puted to him; it was of little conſequence to him, whether 
he had intereſt in this borough, or not; you all know his 
family, and his connexions ; it could have been of no ad- 
vantage to him, to have bribed theſe people; if he gave TEN 
POUNDS for that man's note, he gave more than it was worth 
he did no more in the purchaſes which were made for him, 
than what Gthers in this, and other countries, have 
done, and will do, to get property into their hands. In 
ſome inſtances, the whole repreſentation is in a few hands; 
and, in other inſtances, the intereſt of the repreſentation is 
in one perſon. I enter not into a diſcuſſion with you, whe- 
ther this repreſentation is right, or wrong; or whether it 
would be practicable, and for the advantage of the public, 
to retrench all theſe boroughs. It is ſufficient to ſay, that 
the fact is notorious, that it is the practice, throughout the 
kingdom. With a laudable view to procure intereſt it was, 
that my lord Poricheſter employed people on the ſpot, to 
look out for purchaſes in this borough ; the witneſſes. that 
have been called, acknowledge that he did purchaſe houſes, 
| | and 
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and in conſequence of thoſe purchaſes, notes and draughts 
were made upon him, by Brifow. In this way the buſi- 
Heſs proceeded, down to the time of Mr. Macpherſon's firſt 
election, when there is not ſo much as a ſuggeſtion, that 
there was a bribe offered, or given, to any one voter in the 
borough. One of the witneſſes told us ſomething about 
General Sith, and pretended to know his reaſons, for not 
ſtanding the conteſt; he ſaid, that lord Poricheſter was with 
Mr. Macpherſon then, and did nothing more, than walk 
about the town with him.” 

Gentlemen, We now come to January eighty, the fatal 
time, that Mr. Brifow (lord Portchefter's agent) does a 
great deal of buſineſs for Mr. Macpher/on ; for, from all that 
we have heard, it does not appear, that his lordſhip had - 
any concern, with theſe tranſactions. What Bri/ow then did 
was for Mr. Macpherſon, and not for the defendant ; for at 
the time this money was given, nothing is more evident, 
than that it was given for Mr. Macpher/on. The expences 
of the firſt election, and of the laſt election, were paid by 
Mr. Macpher/on himſelf.” 


But, ſay the gentlemen on the other fide, we had 
rather conſider Bri/ow, at preſent, as the agent of lord Port- 
rhefter, in this buſineſs, than as the agent of Mr. Macpherſon. 
Why ſo? Becauſe Mr. Macpherſon is in the Eaft Indies; and 
enquiring after the property he has left behind him, we can 
find nothing; but this is not the caſe of lord Portchefter, 
he is not in the Eaſ Indies, he has not concealed his pro- 
perty, he has ſufficient viſible property in this country ; 
as we can get nothing of the one, let us attack the other. 
Mr. Guz#'s whole artillery is accordingly pointed, at Bri/ow, 
agency, and lord Portchefter, Mr. Macpher/on is not ſo much 
as to pay the piper, in this election, unleſs he returns before 
the buſineſs is forgot; lord Porteheſter muſt do all.“ 

It is ſaid, that this Mr. Macpherſan came to Cricklade, 
and was firſt introduced to the borough by lord Portchefter 
that his face was not before known, or his name ſo much 
as heard of; and that this introduction of lord Portchefter's, 

ſtrengthened 
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ſtrengthened the connexion between him and his conſtitys 
ents. Is there any thing uncommon or extraordinary in 
all this? But, do you think, that a man, rich from the 
Eaft Indies, would, have aſked lord Portchefter to open his 

rſe for him, and to pay the expences of his election? Mr, 
e would have been groſsly affronted, and offended, 
if he had offered it; and lord Portchefter would have been 
equally affronted, if he had been aſked to do it, If there 
were nothing more, than the ſituation of the two men, the 
one ſwelling with the viches of Aa, and the other indepen- 
dent of him, and of any man, it would be impoſſible to 
| ſuppoſe lord Portchefter guilty of this' charge. How could 
lord Portchefter advance Five GuIN EAS to Mr. Macpherſon's 
friends, to procure him a ſeat in parliament ? What is it- to 
him? What could induce him, to be ſo fooliſh, as to lay 
out ſuch ſums of money, for this man, who comes here with 
more money than he wanted, and which he has only now 
hid for the purpoſe of illuding juſtice ; the only purpoſe for 
which any man would hide his property. Aſk yourſelves, if 
it is likely, that ſuch a man, as Mr. Macpherſon, ſhould be 
indebted to a third man, for his ſeat in parliament ; that 
that ſeat ſhould be procured, with a large ſum of money; 
and that that third man ſhould be lord Portcheſter. Gentle- 
men, give me leave to ſay, that from all I know, and from 
all I have heard, of the noble Lerd, he is not ſo fooliſhly 
. generous z no one will accuſe him, and ſay, that he has 
made great waſte of his money ; that he has made ducks and 
drakes of it; or that he has ſcattered it about upon dunghills. 
This is no part of his character; and yet the charge ſays, 
that the noble Lord has thus heedleſsly and fooliſhly ſcattered 
his money among the people of Crici/ade, for Mr. Macpher. 
ſon, who did not wiſh him to do it, and who did not ex- 
pect it of him, or of any man.“ 

« Gentlemen, I hope all theſe circumſtances, when put 
together, will have conſiderable weight with you; their 
names, and ſomething of their characters, may be known 
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to you all; the character is a proper, and very material, ſub- 
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ject, for your 5 I build a very ſerious argument 
upon it; I know nobody in their ſenſes, who would buy 4 
ſeat in parliament for a Nabob; nor do I know a Nabob, who 
would accept of ſuch a preſent: This makes the evidence, 
that has been laid before you incredible; and improbable z ; 
and the ground of this cauſe againſt lord Portchefter, even 
upon the p/aintif*s own evidence; is both improbable, 14 


contradictory.“ 
«« Perhaps I might indulge myſelf with 1 1 that : 


have done enough, and that it would be beſt for miy client, | 


not to do more; but I do not mean to leave it here; 1 ſhall 
call ſome of thoſe, who are well acquainted with all the par- 


ties, and' who know the whole of the tranſaction. I ſhall 


lay before you ſome circumſtances, that I have flated, againſt 
| the evidence you have heard. I ſhall lay before you, evi- 


dence to prove, that it was Mr. Macpherſon himſelf, who gave 


Mr. Briſtow money to pay the expences of his election, and 
not lord Portchefter.” 

«© Gentlemen, the plaintiffs demand in this action, is 
ONE HUNDRED THOUSAND POUNDS “; but that is not all, 
for there ſtands another action, juſt behind this, with the 
demand of on: HUNDRED THOUSAND POUNDS more. This, 


- gentlemen, is a large ſum of money; he is to take, with 


your aſſiſtance, no leſs than Two HUN DRED THOUSAND. 
pOUNDs, out of lord Portcheſters pocket, to put into his 
own. In the defence of ſuch an action, ſupported by ſuch 
witneſſes, you will not be ſurprized, that we avail ourſelves 


of every advantage, the law gives us. Had we not been 
furniſhed, in the courſe of Providence, with the means of 
effectually defeating this claim, we might have ſafely refed: 


the cauſe, upon the merits of the caſe; but the defendant 
having had the caution, to communicate a circumſtance, 
relative to one Sillin; and upon that communication, an 
action having been brought, and judgment paſſed by de- 
fault; I hold out this judgment, ,as an indemnification, 


* This was not the fact. See Mr. Bearcreft's reply. | 
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which the act of parliament gives to thoſe, who' mall aifs 
cover, and bring to juſtice, any offender againſt this aw. 
This piece of evidence, I ſhall throw in, at the olofe- of 
the buſineſs ; but when you have heard the witneſſes we ſhalf 
call, you will be of opinion with me, that it will not be ne- 
ceſſary. However, leaſt we ſhould be difappointed in our 

ſanguine expectations, which ſometimes happens in ſpite of 
all human wiſdom, I ſhall throw in this exemption, which 
the law points out; but when I do this, I mean not to 
abandon the merits of the caſe; which I confider as wm 
and concluſive.” | | 

«© Gentlemen, I ſhall take up no more of your time, but 
ſhall call our witneſſes, and fit down in perfect confidence, 
that you will find a verdi& for the 4 fendant.” | 


| EV IDENCE, for the defendant. 
: MORGAN BYRT ſworn. Examined by Mr. Morrit, _ 


Q. You know Mr. e ? 
A. Yes. 
Q. You have ſeen him at Crictlade? 


A. Yes; he lay one night at my houſe, and one night at 
Mr. Adams's houſe. 


Q. Do you know where he had his en from? 

A. From Mr. Gunn 's. 

Q. Who paid for them ? 

A. Mr. Briflow, Mr. Guns bill was nails out on me. 


F ordered him to ſend it to Mr. Macpherſon. I went down 
to Plymouth, and I believe it was paid. 


COURT. You are very ready to anſwer for what 


vou know nothing of. Do you know any thing of the laſt 
election? 


A. Ves. 

bb What do you know of it 2 Who paid that bill ? 
A. Mr. Macpherſon, I believe. 

QQ Do you know it? 


A. Mr. 


LY 


eHAP TER W . 


. Ws Macpherſin pave me orders to get ſome ribbotis 
för him, in conſequence of wich I got them. 

.Q Who paid for them ? 

A I believe they are not paid for now. The perſon. of 


whom I bought them, told me he would wait on Mr. Mites... 
BIS. ig the we 


oro ADAMS fem. n Batr. 


Q. Do you know any thing of Mr. Briſtow 8 being em- 
a ployed by Mr. Macpberſon? 

3 | | 
Did he employ him, 1 do any thing at the laſt 
election? 

A. Yes. 

Q. What did he do? 


A. He opened houſes, and purchaſed ribbons for him? 

Q. How do you know, that he gave! Mr. Briflow orders 
to do ſo? 

A. I heard Mr. Mace berſin defre kim, to get ribbons, 
and to do every thing that was neceſfary. 
COURT. When were the ribbons given? Before 
the eleCtion ? 

A. The morning of the election; but the order was given 
before. The evening before the election, I think I ſaw him 
pay to Mr. Briftow the ſum. of NIN ETT PounDs. Mr. 
Briſtow ſaid, that would go but little way upon ribbons, 
and other things. Mr. Macpherſon deſired him, to collect 
the bills, and write to him, and he would remit the money 
to him, 

Q: Do you know any thing of the money being remitted 
to Mr. Briſtow ? 

A. Yes; I delivered the money myſelf. 

Q. How much? | 

A. TRR EE HUNDRED POUNDS: 


Q. Tart HUNDRED POUNDS; in: addition to the 
NINETY. POUNDS ?. 


A. Yes. 
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10 CRICKLADE CASE. 


r Did you know any thing of the former election 

A. I faw him behave the ſame at that leap, as he did. 
at this. 

Q; Did he appear to you to be the agent of Mr. Macs 
pher/on ? | 

A. Ves. | 

Q. You have ſeen lord venus” at the borou gh of Crick- 
Jade, at different times? | 

A. I have. | 

Q. What part did lord Portchefter take, in aſking votes, 
or in any other way, at this election? 

A. I did not ſee him do much; he walked B28 with 
Mr. Macpherſon, and, I believe, he was a well-wiſher of his. 

Q. Did it appear to you, to be Mr. Macpher ſon's money, 
when Mr. Brifow received that ſum ? 

A. It was from him. | 

Q. You told us before, that you have known lord Port- 
ebefier i in this borough. Do you know of any purchaſes 
made by him, or of his lending of money on mortgages ? 

A. 1 do not know myſelf; I have heard Mr. Briftow ſay, 
he had. ee 

Q. Do you know any thing of a purchaſe made by him, | 
of one Wilkins ? 

A. Yes; I faw the money paid. 


Mr. BEARCROF T. 
0 We are not to talk of mortgages or purchaſes, wirk- 
out the inſtrument being produced. - 


COURT. Mr. Bearcreft, you will not put them, 
to prove the 9 by the deeds ? 


Mr. BEARCROFPT. 


Q. Certainly, my Lord, where an inſtrument is in being, 
no other proof can be admitted, 
A conveyance from Jobn Wilkins _ Mary his Wife, 
to Mr. Briſtoau, in truſt for lord Portchefter 2104. 


Nov. 11th, 1779, was then produced, 


Mr, 


2 APTER V. 


eee an Mee BATT, 


3 Q. You ſay you n fox this money paid? 
A. Ves. 
Q Who paid it? 
A. Mr. Briftow. 


Q. Do you know of any other purchaſes made by bim? 
A. Yes. 


Herbert, dated Jan. 15th, 1779s 1304, a ſmall houſe 
and garden, 

Fohn Archer to lord Portcheſfter, 130 l. June 19th, 1779. 
Mortgage from Byng to lord Pertebeſter, Fune iſt, 
1780, 210 J. | 
All theſe deeds were handed up to the bench, 


COURT. It comes to nothing at all. 


Mr. BAT T. 


Q. Mr. Adams, you know Thomas Mann Gunn ? 
A. Yes, | 2 
Q. He lives at Cricklade ? | 


never been there, it would haye been no worſe. 
Q. Is he a man, fit to be believed, upon his oath 
A. He is not. 
Q. We have had another witneſs, Thomas Davis, do you 
know him? 
A. I do not know much about him. 
Q. We haye had a ftory about the gridirons. Vou can 
tell us about them? 
A. It is all nonſenſe; J have ſeen and heard talk of them. 
Q. Was there a gridiron carried about the town ? 
A. Yes; Thomas Hunt, a carpenter, carried it about, 
Q, Who did he vote for? 
A. Mr. Macpherſon, and Mr. Benfield. 
Q. What party was he of, when he carried aboyt the 
gridiron? 5 
| | G 3 3 Mr. 


A leaſe from Thomas Carter, and his i to colonel 
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A. Yes; he has not been there many years; if he had 
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Tow. CRICKLADE CASE. 


A. Mr. Myers there (pointing to him) can tell you 
about it; he went about the town at the head of them, 
Mr. Robert Saunders, and Mr. Myers went about with it, 
Ten golden bars, ornamented with ribbons. 

5 8 What was underſtood by this en, , which Mr. 
Myers went about with ? | 

A. It was generally untlerfigsd, that ** would 1 
TEN GUINEAS a man. 

Q. Who is Mr. Saunders? Pid he vote for Mr. 2 2 

A. I cannot fay. | 

1 Was there not a Robert Saundęrs? 

A. Ves. 

Q. Did he not canvaſs with the kridiron , with _ 
golden bars ? 

A. Yes. | 

Q. He was one of the righteous men, wks made the = 
"Irons with chalk? 

A, It was nothing at all; Il get you a boy of fix yearn 
old, who will make a hundred of them in half an hour. 

Q. It was ſaid, that it denoted, that they had no money, 
who had them marked on their 4 7 

A. No- ſuch thing. 7 
Q. 80 Ag Mr. Myers was the author of all theſe grid. 

irons ? * D 
A. Yes; then children 3 them 3 chats - 

Q, Was it before or after Mr. Myers had caries this 

about, that children made them with chalk? 

A. After. 


' COURT. Was it before, or after, this was carried 
about, that they were chalked on the doors ? 


A. To the beſt of my Bene, I did not fee any at 
5 time, 


Q. How were the chalk ones made i 5 
A. No * ; ſome large and ſome ſmall. 


% 2s f was an a for a Mr. one who at th me 
canva * the aa Crichlade | 5 : 4 i i 12 
5 2 There 


Q. There was no uniformity? 


A. No ſuch thing, 
TY AT 7. 


. Did you ſee them. .upon the doors of Mr. Petrie' 
voter? 
4 made po WE I ſaw them upon the doors of 
all the- candidmtes „ without diſtinction. 


| Crofs-examined by Mr. BEARCROF r. 


1 rejoice, Mr. Adams, to ſee you ſo ready to give anſwere 
to the gentleman, who has examined you. I wiſh you to 
continue the ſame readineſs, while I aſk.you a few queſtions, 
A. 1 ſhall, if proper queſtions are put to me. TEM 
Q. You are PIE at Cricklade ? 
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A. Yes. 1 
Q. You ſay, you * lord Portchefter canvaſing with | iT 
Mr. Macpherſon, and Mr. Briſtow, Where was it ? x 
A. At my own houſe. zz 
Q. Were they, at that time, talking ahoue gere "1 1 
for the election? 9 
A. Yes; he left Mr. Eriſtou to do every * 19 Was 5 
neceſſary. . 1 
Q. You ſhall not get off in this manner, I will give 706 15 
my word, give me an anſwer? | 1 
A. Rübbons were got for the election. ; 1 
I ſhall not fall in love with ribbons, Upon your oath, = 


I aſk you, and give me a direct anſwer, were not the direc- 
tions given tp Mr. Brifox, at that time, _ what re · 
lated to the election day? 

A. They were not. 

. What! to the whole buſinefſs? What did he ſay * 

A. He faid, my friend Brifow, I ſhall leave to you to 
do what is neceſſary, This was two or three days mou the 
election, and he went to Bath. 

Q. Mr. Macpherſom was to return? 
* * He did return, a day or two before the elefion. 
G4 Q How 
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tei cRICEKLADE OAS k. 
. How is that Mr. Poſtinafter?' You ſay; he gave theſe 


inſtructions two or three days before the election, and then 
went to Bath, Now, he returned, a day or two before the 


election; and, you fay, when he went away, he left Mr. 
Briſtow a power, to do what was neceſſary. With you, rib- 
bons was the only thing neceſſary, for whenever I talk to you, 
you cram me with ribbons. Was any thing elſe provided? 

A. There was a dinner provided; on the ele&ion Al 

Q. How many were at this dinner? 

A. The houſe was but ſmall, it could not hold many. 

05 Do you know what the dinner came to oy" 85 

A. No. | 


Q. Were the ninzTY younDs, and the THREE HUN- 


PRED PoUNDs given to pay the dinner, and the ribbons, 


you have talked ſo much about? 
A. It was given to pay the dinner and ribbons. 


2. You have ſaid; that Mr. Briſtow was Mr. A 8 


agent. Was he not lord Portchefters a arm enn: 
A. He was his ſteward. . 


2 


co . the . between a ſteward, 


and an agent? 


A. A het buys houſes and colle&s rents. An agent | 


| manages the election. 


Mr. BEARCROFT. 


Q. Was yon not preſent, when Brifow gate money to 
the voters in Cricilaze, and took notes of hand from them, 
payable to colonel Herbert? | 


A. There was money on the table; 1 believe they took 
it up. 


Q. Now, my Riend- you have id, that Thomas ” 


Gunn, was not a man, you would believe upon his oath, If 
you go on in this manner, conſider what the conſequence 
will be to yourſelf; think of your own oath and reputation. 


Do you ſwear, that you never ſaw any money. given W 
Briſtow to the voters? 


* + A. 1 aw 
| 


vans) 


\ 


GDP *. 


A. I. money upon the table. 


Q. And you ſay, you ſaw a note. Did you not 5 any. 
body fign that note ? 


A; Not to my recolleQion.). I ſaw the note, but I aide 4 


Fee the man ſign it, 
Q. Will you be ſo good as to recolleR? Did ou not ſee 
any one man, fign a note ? 


A. I will.” 24,0 my oath, I never ſaw ny man fgn 
a note. 

Q. How long was you in the rom, a Briſtow had 
money on the table ? 

A. I do not know how Wy 

Q. How came you to be with him there? 

A.:I went to Mr. Guny's, to Mr. ann, ee own 

buſineſs. | 
Q. Not election buſineſs? 

A. No; about cattle buying; we both dealt I in e 
Mrs. Gunz told me, that he was in the room, I went in, 
and he aſked me to fit down, and drink a glaſs with him; I 
fat down and ſmoaked a pipe. 

Q. Seyeral voters came in, during that time? 

A. Mr. Gunz came in, and Mr. Briſtogu aſked him, if he 
had any. objection to ſign that paper; he ſaid, none at all, 
but I did not ſee him ſign it; my back was to him. | 
Q. Do you recolle& any vers, who came 1n, While you 
. was there? 

A. I told you all the names before. 

Q. Did you ſee him give money, to all thoſe acid 

A, I did not ſee him give money; but I ſaw the money 
on the table; my face was towards the fire. 

Q. When you turned about, did you ſee the A that 
was on the table, diminiſhed ? 

A. I afterwards {aw it was taken away. wn 

Q. During the time, that you was in the room, upon 
your oath, did you not hear Briffow ſay ſomething about 


voting, or aſſiſting lord Portebeſter, or aſſiſting his friend 
A, No ſych thing, 


Q1 to 


10 CRICKLADE CASE, 


Q. I do not mean, that he Gd eee 0 _ 
a Herbert then? alt I 

A. No. e 

Q. Then yon ſay, there was no ſuch hands "ik | 
they came into the room, took the money, ſigned the nota, 
as quick as the Praſſian exerciſe is een — that 
there was an end to the buſineſs? ; 

A. They were not long about it. 

Q. Did you ſettle the buſineſs about _ cattle of 

Re. 

. Tell me Shot it was, that you calked of, a cattle? 

A. We were talking of going to a fair, with fat cattle. 

Q. Was that the great buſineſs ; not a word about the 
election; not a word about this gridiron, which is ' ſaid tq 
have been carried about by Mr. Myers. Was it ſo? | 

A. It was carried about by Thomas Hunt. Mr. Gu war | 
canvaſſing at that time. 

Q. The great bars ſtood for 4 cums? 

A. It was generally underſtood ſo, tes 

Q. Now, hark ye, my friend, Mr. Honelty, 1 1 ein try 
you once more? Was it not underſtood, that thoſe, Who had 
been to Mr. Gaz#'s houſe, and got rive GIN EAS to give 
their votes for my lord . friend, had no b 
upon their doors ? 

No anſwer. ä 

Q. Did you not 8 Fa a great number of yore 
had received this money, and gan t cheir notes? 
A. It was ſo ſaid. 34 

Q. Was it not generally talked aſp had it was ſo? 

A. It has been much talked of here, and ſo it was ads, 

Q. I will have an anſwer. In January eighty, was it not 
a common talk in Cricblade, that Mr. Briftow had given 
FIVE GUINEAS to the voters, and taken notes from in 
payable to my lord Porte beſter? 

A. I never ſaw him get money, from my lord Wenne | 


Q. It is folly 'to evade the queſtion. I will have an 
anſwer. 


A. I have heard it. | | | @Q& Did 


Ps 


HAT ER V. 4 


a Q Did you never hear it talked of 1 that ep 


had Five GUINEAs from Mr, \Briflow, in January eighty ; | 


and that he had their notes? 
A. I cannot ſay; I had ſomething elſe is think of; 
Q: Is that the anſwer you chu to give? | 
A. Thavye heard it. 


Q. Now another queſtion. When this was talked of, was . 


not colonel Herbert in Cricklade? 
A. Tt was not talked of more at that time, than any ih 


E OUR T. You ſay there was ſomething talked of, 
Which you yourſelf heard; now, what was it? 
A. It was ſaid, there was ſomething to be given for paſſed 
favours to Mr. Macpherſon for intended favours. 


Q. Was it aid, that any voter might go, and have ir. 


chin EAS? 
A. Not every one. 
Q. Were there not notes given, for * money 2 
A. Ves. 
Q. What were they? 
A. Promiffory notes for Five OUINEASö. 
Q. Was it ſaid, who they were made payable to?. 


A. I do not recollect it was faid, who they were hay to. 


I did not bur it. 


Mr. BE ARC ROF. 


Q. You have ſaid jit was falſe, that the gridirons were 
marked upon the doors of thoſe, who had not received the 
FIVE GUINEAS ;- What is your reaſon for ſaying ſo? 


— 


As Beckuſe J ſaw no distinction; one door was marked as 


well as another. ä | 
Q. Do you mean, of thoſe who had not the money ? 
A. I mean to ſay, there was no diſtinction. 


Q. Did you know, who had received this money, and 


who had not ? 
A. No. 


Q. Then how could yon know, there was no diQinQion 5 


No anſper. : 
The 


24d CRICKLADE Ask. 
The Rev. Mr. CAMPBELE ſworn. Examined by 
33 l Mr. Morris. 


- He ſaid, that he did not know how Mr. 1 had. been 
employed, by lord Portchefter; that he had known Mr. Gun 
ever ſince he had lived in Cric#lade, which had been fix 
years; that he did not know any thing perſonally of him; 
that he had heard his character was but indifferent; that he 
had had dealings with him, and bought malt of him ; that. 
he had heard him laſt April ſay, that he had pinned lord 
Portchefter's noſe to the grindſtone, and would do more, be- 
fore he had done; that Gunn faid, he would make lord 
Portebeſter remember, ferring up the King's Head, 


Crof-examined by Mr. Serjeant ROOKE, 


That he had had dealings with Mr. Gunn, and never ſaw 
in of him; that the converſation about the grindſtone, was 
after the Taft aſſizes; that he ſaw gridirons marked on the 
doors, but did not know the rule for marking them; that he 
cannot ſay, whether they were marked, before the great 
gridiron was carried about, but they were chalked on ny; 
doors, before Mr. Grant made his appearance, 


| THOMAS CARTER ſworn. Examined by 
f Mr. Morris. | x 


That he was at Gunn's houſe, but he could not ſay, whe- 
ther it was before the laſt aſſizes or not, and talking about 
his affairs, Gunn ſaid, that people were ſaying, that he was 
ruined, but he would be damned, if he would not ruin the 
town, before he ES 


THO MAS HUNT ſworn. Examined by Mr, Batt, 


He ſaid, that he ſaw the gridirons, marked upon the doors 
at Cricklade, and marked three or fourſcore himſelf ; that 
he marked them upon any body's door, out of a maggot; ; 
that there were others who made them, beſides him; that 
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he was a carpenter, and knocked the gridiron together, as 
well as he could, that was carried about; that he knew Mr. 
Gunz, and had heard him ſay, that he would be damned to 
hell, if he did not do for lord Poricheſter, and the town ;. 
that Robert Saunders ordered him to make the great gridiron; 
that there were ten bars, and he ſaid, the handle muſt go 
through, or it would not bear the weight, which would make 
eleyen, and that an odd bar, or an odd guinea, would make 
little odds; that Mr. Myers went with him to Tombs, to buy 
ſome ribbons for it; that he underſtood the ten bars, to 


be TEN CUINEAS, but he cannot ſay, what other people 
thought. 


: Croſs-examined by Mr. BUR RR OUGH 8. 


That he cannot ſay, whether it was before the election, 
or after, that he heard Mr. Gans ſay ſo; that he did not 
keep an account, and cannot ſay to a week, or a month; 
that the gridiron was kept a good while, at the #þ:ite Hart, 
and he had HALF A GUINEA, for carrying it about; that 
Mr. Grant, and Mr. Myers, were together; that he marked 
a gridiron upon the doors, in preference to a frying-pan, 
becauſe he ſaw them there before ; that it might have been 
a month, . after the chalked gridirons, that he made the 
wooden one; but he cannot ſay poſitively. 


PHILIP FOHNSON ſworn. Examined by 
-;..+ , 


He ſaid, that he had heard MraGunn ſay, that 1 would 
ſwear bribery, right or wrong, to his damnation; that he 3 Ae 
did not hear him ſay any thing, about his getting by it, but | f | 
there was more evidence; all that he heard him ſay was, || 


he ſwore by his damnation, that he would ſwear bribery, 
Tight or wrong. 


Croſs od by Mr. BE A R CROFT. 


That he had known Mr. Gunn, ever ſince he came to i 

the town, which was about fix years; that he was a butcher; 1 
a ö 33.38 
thay Y 


1 CRICKLADE CASE. 


that he and Mr. Gun were very intimate; good netghbours, 
and good friends; that he would not believe any thing he 
fays; that he had no converfation with Guns beſides, but 
Gann ſwore he would ſwear bribery, right or wrong. This 
Be repeated four times, upon his croſs- examination; it was 
the anſwer he gave to every queſtion, Mr. Juſtice Buller 
aſked' him, where he had been; and he anſwered, at his 
quarters drinking a diſh of coffee, as his lordſhip might 

have done; he then ſaid, he had been drinking a little gin 
| been as his lordſhip, or any body elſe might have done. 


JOY HABGOOD ſworn, Examined by 
Mr. Morris. | 


He ſaid, that after colonel Herbert left Gunn's houſe, 
Ou declared to him, that he would do Fack Brifow, and 
colonel Herbert, all the miſchief he could; and if he got a 
pretty good election, that he would quit Cricklade. 


WILLIAM MILLARD ſworn. Examined by 
| Mr. Batt. Ts x 
He ſaid, that a little time before the laſt election, he 
| heard Mr. Gunz ſwear an. oath, that he would do for lord 


Portchefter, and Fack Briftow, and that Mr. emen 
mould not be the ſitting member. 


Upon his croſs- examination, by Mr. Serjeant Rooke, he | 
ſaid, he had an action againſt him for bribery. 


HANNAH FITCHER ſworn. Examined by | 
Mr. Morris. 


That ſince they were at Saliſbury, ſhe had heard Mr. Gum 
ſay, at Mr. Simmonds's, that he would be damned if he did 
not do for Crictlade and lord Portcheſter. 


70 N SMITH ſworn, Examined by Mr. Batt, \ 


He ſaid, that laſt November, he believed the 28th of No- 
vember, he heard Mr. Gunn ſay, that he would be damned, | 


if he did not ſwear bribery ; and if he did not himſelf, is 
cm get ſomebody that ſhould... 


FRY 
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Croſs-enamined by Mr. Serjeant RO ORE, | 
That he was bred and born at Crictlade, and keeps a pubs 
Jc houſe, the bite Hart. Then ſaid; Mr. Serjeant Rote, 
you know, that a man may ſafely ſwear bribery, againſt the ' 
people of Cricklade. Smith ſaid, that he had heard talk of 
FIVE SIR EAs having been given to the voters. 


WILLIAM PEER ſworn, Examined by Mr. Morrice 


He ſaid, that he was with Mr. Gunz, the 2oth of Ja- 
uuary laſt, at ſeven o' clock; that Simmonds aſked Gunn, how 
he came to ſerve him with a copy of a: writ, for he muſt lay 
in priſon, as he could not pay the y3vs. HUNDRED POUNDS; 
and that Simmonds. further ſaid, that. Gunn would not have 
taken it in hand, unleſs he was to have made ſomething by 
it. That Gunn ſaid, that if he could not have got a cou- 


PLE OF HUNDRED POUNDs, he would not have troubled 
is head about it. 


Croſt- examihed by Mr. LAWRENCE, 
That he goes often to Mr Gunz's;. that he had ſeen Mr. 


Briſtow often there; and lord Portchefler, and Mr. Mac- 

pberſon, might have been there, but he never ſaw them 

there together. . 
Mr. Lawrence informed the jury, that there were actions 


depending, both againſt Peer and Simmonds, at the ſuit of 
Mr, Petrie. 


. FOHN REYNOLDS ſworn. 


The hey oo been adminiſtered, Mr. Morris roſe te 
examine him; but Mr. BEARCROPT informed the court, that, 
though he was perfectly indifferent about Mr. Reynolds's evi- 
dence, ſatisfied as he was, that it auould, in no reſpect, affect 
bis client, or the queſtion then depending, yet, before that eui- 
ence was given, he ſhould deſire to have a ſhort an/wer 10 4 
port queſtion, «which he propoſed as follows * 

«© Mr. Reynolds, as I underſtand, that you have been 
Mr. Petrie's attorney in this buſineſs, before any queſtions 
are propoſed to you, by the gentlemen on the other fide, I 
deſire to know, whether you appear here, to give evidence; 


2 : of 


„ CRICKLADE ASE. 


of any circumſtance or fact, of which you have newton, 
independent of that character?“ 

Mr. RETNOE DS. When the queſtions are . 
to me, by the gentlemen on the other ide, . will then 
hear what my anſwers are. | | 

Mr. BEARCROF.T. Do you ban any ; thing of 
this buſineſs, but what you became acquainted with, as Mr. 
Petrie's attorney ? 

No anſwer. 
COURT. Why do not you aufder the Fanden 3 
why do you heſitate; do you, or do you not? 

A. No; I do not, my Lord. 

COURT. Then get away about your bulineſs. 


7 HO MAS JE NNER ſworn. Examined by 
Mr. Batt. . 

. ſaid, that he was a farmer, who lived in A neigh- - 
bourhood of Crictlage, but was no voter; that he has known 
Thomas Mann Gunn, ever ſince he came to Cricklade, and 
from his own knowledge of him, and from what he has 
heard, he would not believe any thing, that he would ſwear, 
or ſay. | 


_ Croſs-examined by Mr, Serjeant R 0 OKE. 


That he is an acquaintance and relation of Briffow” 23 
and God above knows where he was. 


WILLIAM CHAMPERNON 1 Examined 
by Mr. Bat. 

He ſaid, that he was a farmer, who lived about. 'S 0" | 
from Cricktlade; that he has known Mr, Gunn five or fix 
years; that he bears but an indifferent character, and he 
cannot ſay, that he would believe him. 


The Rev. Mr. CM PB E L Z ſworn. Examined by 
Mr. Morris. 

He ſaid, he was prefent with lord Portchefter and Mr. 
Macpherſon, when they called at Mr. Hinton's houſe ; that 
lord e alked Hinton, for his vote for Mr. Macpherſon ; 

- that 


* 


EHAPTER Ne . 


chat Hinton ſaid, he was not uſed well, for that ſeveral others 

had received FivE GUI x RAS, and he had received nothing; 
that lord Portchefter ſaid, he knew nothing of what he was 
talking about, and that he came to ſolicit his vote for Mr. 
Macpberſon; that Hinton ſajd, if he had not the PIV Gcui- 
NEAS, he had neither vote nor intereſt for him; if he had 
not the Fivz IA EAS, he would be damned, if he gave 
him his vote; that he does not recollect any thing being ſaid 
about lord Portchefter*s having lent money, upon mortgages, 
and notes of hand ; that it might have been ſaid, but he 
does not recollect it. 


E V ID ENCE of the Indemnity. 


Mr. MORRIS. Now, my Lord, I will put in, and 
prove, the judgment, which has been obtained, by the diſ- 
covery of the defendant, againſt one Richard Skillin,” 

Mr. BEARCROFT. Before its put in, I will take 

his lordſhip's opinion upon it.“ | 
Ml.rr. Juſtice BULLER. *« Suppoſe I give no opinion.” 
Mr. BEARCROFT. But, y Lord, this is a ma- 
terial cirdumſtance, for the conſideration of your lordſhip 
here is a ſubſequent fact, which forms no part of their plea. 
Being a ſubſequent tranſaction, the parties ought to have 
had notice, that it was to have been given in evidence; if 
there had been regular notice, they would have prepared 
to have met it. | | 7 

Mr. DUNNING ſpoke fo low, and was fo very ill, 
and hoarſe, that there was no hearing what he ſaid. 

Mr. Juſtice BULLE R. *« You may give in a copy of 
the conviction, and the judgment in conſequence of that 
conviction, which is an exemption ariſing out of the act of 
parliament, that gives the penalty. If there had been no 
caſe, upon this ſubje&, I ſhould have been diſpoſed to have 
drawn another line. Wherever there is a fact, ſubſequent 


to the action, that is not in the plea, it muſt be given in 


evidence, with leave of the court. I doubt whether you can 
give a judgment in evidence, upon a zil debet; one thing is 
| | H cer- 
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certain, you cannot give a recovery in evidence, upon 2 
nil debet ; the reaſon is founded, as Mr. Bearcraft ſaid, upon 
this very ſtrong argument, that notice ſhould be given to the 
plaintiff, that he might prepare to meet it; the recovery may 
have been obtained by fraud or colluſion. In the preſent caſe, 
perhaps the plaintiff may deny the record; or he may admit 
the record, and ſay, that you have obtained it by fraud.“ 

Mr. DUNNING. We ſhall call the plaintif, Mr. 
| Gardiner, who brought the action; he will prove, that lord 
Portchefter made the diſcovery to him, in conſequence of 
which the action was brought, and the judgment obtained.“ 

Mr. RANDOR, clerk to Mr. Richards, put in the 
record againſt Richard Skillin. Judgment by default. (Read 
by the aſſociate.) 

Mr. Juſtice BULLER. . «© When was the declaration 
led againſt Skillin?? 
Mr. DUNNING. In Zafer Term.” 


ARCHIBALD GARDINER ſworn. Examined 
by Mr. Dunning. 
Q. You are a friend, and an enen of lord Pen 
cheſter's. | 8 
In. | 
Q. Do you remember of lord Portebeſter's telling _ that 


he had a diſcovery to make, about the bribing of one Ri- 
chard Skillin ? | 


A. No. 


Q. Was it not ſet down in writing a 
A. No; I know of no writing. 

Q. Be ſo good as recollect, in ſubſtance, what it was, that 
lord Portchefter communicated to you, concerning one Shit 
lin's having been bribed ? 

A. Lord Portchefter told me, that Stillin confellbs tohim, 
that, before the laſt election, he made an agreement to have 
TWENTY POUNDS, or he would not have voted for Mr. 
Petrie“. 


* Richard Shillm did not vote for Mr. Petrie, or for either of 


the c candidates ; the returning officer refuſed to admit him on 
the po 


CHa rER v. ny 


Q. What did he confeſs to lord Portchefter? . 

A. I do not know, if he made any confeſſion ; but I un- 
derſtood, that he ſaid before Mr. Harden, and his Brother, 
that he had been promiſed 1 yar r POUNDS, to vote for 
Mr. Petrie. 

Q. Did he ſay this, to lord Portcheſter himſelf ? 

A. I cannot ſay. | 

Q. Was there any writing ? | 

A. There was an affidavit, and it mall! be Jroduced, 

Q Where is it? 

A. It is in my pocket. (The paper put in.) 

Q. Was it before, or after the date of this paper, that the 


converſation, which you have related, paſſed between you 
and him ? | 


A. I do not recolle&. 


Q. For what purpoſe was the converſation ? 
A. I ordered Mr. Richards to proſecute Skillin. 


Mr. BEARCROFT. 


If you put in this paper as evidence, you muſt prove it to 
be the writing of lord Porteheſter. Gardiner ſaid, that it was 
the writing of lord Portebeſter. 


Croſs-examined by Mr. BEARCROFT. 


Q. Let me underſtand you ? 
A. With all my heart. 

Q. Lord Tone, you ſay, told you ſomething ; when 
was it? | | 

A. In April laſt, | 

Q. Where was it, that he told you this ſomething ? 

A. At Highclere. 

Q. What was it he told you? Did he fay, he knew it 
himſelf, or that he had been informed of it, by ſomebody 
elſe ? 

A. That he had been informed by others. He ſaid, be 
had this from others; but I do not recolle&, if he ſaid, he 
had any information himſelf. He ſaid, that Richard Skillin 

H 2 had 
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had agreed, to have WwEN TY 'POUNDs for his vote for Mr. 


Petrie, at the ane en , and that he voted for him 


accordingly. 

Q. Did he' ſay, that he had it from Skillin himſelf, or 
from any other perſon ? 

A. I do not recolle&. He ſaid, that Harden was there, 


and bir Brother. 


Q. We have got no Bebe, than when we ſet out. Did 
lord Portchefter tell you, 1 he knew it? | 
A. No. 


Q. Was it your own thought to bring an action; 
A. No. 


Q. Who ſuggeſted it to you ? 

A. My lord Portcheſter. 

Q. Did he tell you, to proſecute this man? 

A. He aſked me to bring the action, and I accordingly 
deſired Mr. Richards to bring it; he is my attorney. 

Q. Did you go to him, about this buſineſs ? 

A. No; I ſent -both a verbal meſſage, and a e in 
ating. 
Who did you fond 5 it by? 

A. By my lord Portchefter. 

Q. You know nothing of &illin himſelf ? 

A. Nos not that I know of, 

Q. Then you left the management of this action to Mr, 
Richards, for him to proceed as * pleaſed? 

A. Yes. | 

Q. Did you enquire after your ena at all? 

A. Yes; about two or three weeks after, I aſked Iord 


Porte heſter when it was to be tried. He ſaid, it was to be 


tried at Saliſbury. | | 
Q When was the next time you heard of it? 
A. It was by a letter from Mr. Richards, forwarded by 


lord Portchefter. 


Q. What information did that letter give you ? 
A. That judgment had paſſed by default. 
Q Do you know what the judgment is for? 
A, Yes; 


CHAPTER V. 117 


A. Ves; A THOUSAND POUNDS 3 but 1 thought the ac- 
tion had only been for Fives HunDRED. 
Q. How long is it, ſince you had this information ? 


A. I cannot ſay. — 
Q. Did you ever conſult my lord Portchefter ? Offen I 
ſuppoſe ? 


A. Never. I wrote a letter to uy Lord, to defire Mr. 
Richards to put it in execution. 

Q. Have you heard a word about the money ? Have you 
got it? 

A. I cannot find him. 
Q. Thoſe who hide can find. What are you ? 

A. A gentleman ; a *Squire. 
Q. Where do you live? 

A. In Hampſhire. 

Q. Perhaps you live at es ? 

A. Ves. 


Q. In what capacity? A companion to ny Lord, or „ ? 


A. A tutor to my lord Portchefter's ſons. 


COUR T. Did you proceed in any way in this | 


buſineſs, but by his directions? 
A. No; in no way, but by his directions. 
Q You never meant to ſign judgment, or to fee it 
executed? | 
No anſwer. 


Mr. BEARCROFT. They muſt prove the affidavit, 
my Lord, before whom it was made, otherwiſe it cannot 
be read.“ | 

Mr. DUNNING. The witneſs has proved it.” 

Mr. Serjeant ROOK E. My Lord, I muſt object to 
the reading of this paper. If there was any thing taken 
down in writing, it muſt be proved, not only to be the hand- 
writing of the perſon, who makes the affidavit, but likewiſe, 
that it was done in a regular manner. It is not enough to 
ſay, this is the hand-writing of ſuch a perſon ; but how was 
the affidavit made? Was it made, when any of theſe inſtrue- 
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tions were received from lord Portebeſter? It may be even 


of a later date. 
Mr. DUNNING. - 

Q. When did you receive this paper, Mr. Gardiner; was 
it before, or after, you brought the action 5 

A. After. | 

Mr. BEARCROFT. If your Lordſhip pleaſes, 
we ſhall now call the father of this S#://iz, to prove, that 
S$4illin was deſired by the defendant himſelf, to go to Mr. 
Richards, by whom he was ſerved with the writ z that he 
was afterwards, in like manner, ſerved with notice of the de. 
claration being filed in the office ; that he was defired to 
keep theſe papers in his pocket, and to ſay nothing upon 
the ſubject to any body; and that he was kept out of the 
way, aſſured that no miſchief would happen to him, till 
judgment had paſſed by default.” 

Mr. Juſtice BULLE R. The tranſaction requires 
no further proof.“ „ 

n 
Mr. B EAR CR OFT. 
Gentlemen of the Jury.” 

This cauſe has taken up a great deal of your time, but I 
am happy to ſay, for your ſakes, as well as my own, not 
ſo much as I expected. For the ſake of Juſtice, it will be 
neceſſary for you, to give ſome attention, to the obſerva- 
tions I ſhall now make.“ 

i “ Gentlemen. The queſtion before you, is of very great 
importance; the importance of it ariſes from this conſidera- 
tion; that there has been notorious bribery, at the borough 
of Cricilage ; and that this bribery has been ſucceſsful, the 
ſeats in parliament of the preſent repreſentatives, having 
been gained by it. In this caſe, Mr. Petrie has thought it 
worth his while, to ſtand forth and try, whether the law 
againſt bribery and corruption at elections, can, or can not, 
be carried into execution ; or if it is only a dead letter,” 

« Tn 
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40 Tn the proſecution of this queſtion, he has already ex- 
pended large ſums of money; he has expended thouſands 
upon a man, who has fled from juſtice. I think it the cauſe 
of the public, and I ſtand up and contend, that if. we have 
proved our caſe, we are intitled to your verdict. Think of 
the d-fendant as you pleaſe; think of his character, his con- 
nections, and his conſequence ; but think likewiſe of the 


act of parliament. Whatever your verdict may be, the 


plaintiff will be ſatisfied with; and I am ſure, you will not 
charge him, or me, with having taken any improper ſtep 
in this buſineſs; with having been actuated by any improper 
motive; we contend for what the law dire&s, and for 
what juſtice requires.“ 

Gentlemen. My learned friend, who is counſel for the 
defendant, has told you, that he abandons the cauſe of Mr. 
Briſtow. He did right, in abandoning that cauſe, for it was 
too much for any man to defend ; and he has brought this 
cauſe to the proper point, when he ſays, that lord Port- 
cheſter is to be loaded, with all the crimes and follies of 
Mr. Briſtow, The queſtion, and the only queſtion, is, 
whether he is juſtly chargeable with them, or not, when 
we have proved, that what Briftow did, was done by his 
authority and direction.“ 


«© Gentlemen. This act of parliament ſays, that F any 


perſon by himſelf, or any perſon employed by him, doth or ſhall 
by any gift or reward, or by any promiſe, agreement, or ſecu= 


rity for any gift or reward, corrupt or procure any perſon or 


perſons, to give his or their vote or votes, or to forbear to give 
his or their vote or votes, in any election of members to ſerve in 
parliament ; ſuch perſon ſo effending, in any of the caſes afore- 
ſaid, fhall, for every ſuch offence, forfeit the ſum of five hun- 
dred pounds, This is the law, upon which this action is 
founded. Now ſay, whether we have, or have not, proved, 


by inconteſtible evidence, that cannot be got rid of; by 


clear and deciſive teſtimony, that lord Portchefter ſtands in 


the ſituation deſcribed in the act, having employed a per- 
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1 CRICKLADE CASE. 
ſon to corrupt the voters at Cricklade, by giving them rive 
GUINEAS each, to vote for his friend, Mr. Macpher/on.” 

My learned friend ſays, that he has abandoned the cauſe 
of Briſtoau. Upon that ground I ſtand. If I underſtand the 
firſt proceedings in this buſineſs againſt Brifow, the jury 
found, that he gave Five GUINEAs, to a number of voters 
at Cricklade, juſt before the election, to procure votes. I 
underſtand it ſo, for if it had not been for this corrupt pur- 
poſe, it would not have been a crime in Mr. Briſtoau, to have 
given this money. Now, without naming witneſſes, let us 
go over Briftow's conduct. Did it appear, that he gave the 
money to theſe people ? It was corruption ; it was bribery, 
for he took colourable notes of hand, which never were in- 
tended to be put in execution ; and theſe notes of hand were 
payable, to colonel Herbert. Who did this? Mr. Briftow, 
colonel Herbert's ſteward, his agent, admitted by their own 
witneſſes. When did he this? All the month of January 
before the election. Where was this done? At Criciladc, 
this buſineſs was tranſacted for ſeveral days; and from the 
8th of January to the 11th, lord Portchefter himſelf was 
there, and with PBrifow. It was done openly and notori- 
ouſly ; every child in the borough knew of it. How often 
did it appear in the courſe of the evidence, that all theſe 
voters came to Mr. Guxr's houſe; to the room where Mr. 
Briftow was ſeated; to this ſhop of corruption ; received the 
money and ſigned the notes. Some of them indeed objected 
to the notes, as improper ; but their objections were ſoon 
removed; they were told it was all form and nothing elſe. 
This is repeated by Briftow over and over again; and is ſo 
openly known to every body, that it 15 the common town- 
talk.“ ; 5 

«« Gentlemen, Let me ſtop a moment, and aſk, if you 
are to be prevailed upon, with inſinuations of the improba- 
bility of the tale? After hearing ſuch ſtrong and concluſive 
evidence, 1s it to be expected, that men of education ſhould 
be carried away with an opinion, that Jon Briſtow, the 
agent of lord Portebeſter, did all this buſineſs openly in his 

CE name, 


, - 


name, and that it never came to the ears of the defendant 


himſelf? The zd and 4th of January is employed in diſtri. 
buting this money, and in taking notes. from the voters, 
payable to colonel Herbert. On the 8th he comes to the 
place himſelf, and is received by his agent Briflow. It is 
impoſlible, that lord Porte heſter, of all men in the world, 
ſhould not hear, that his ſteward was bribing theſe people in 


his name, and making uſe of it upon every occaſion? The 
tranſaction is completely in lord Portchefter's name; beſides, ' 


Briftow canvaſſes with my Lord, and aſks their votes for my 
Lord's nominee; ſuch a tranſaction, is as much lord Port- 
cheſter's own, and muſt have the ſame effect, as if he had 
done it himſelf.” | 

«© Now, Gentlemen, as to the probability of the two 
ſtories. On the part of the p/ainrif, I contend, that Mr. 
Briftow, the ſteward, the known agent of lord Portebeſter, 
bribed theſe voters at Cr:ic#/ade, in his name, for his friend 
Mr. Macpherſon, who is afterwards brought to this borough, 
and is choſen by them. Which is moſt likely, moſt probable, 
that this was done, with, or without, the knowledge, con- 
ſent, and connivance of my lord Portchefter ? Is there a man 
on earth, acquainted with the circumſtances, who will not 
ſay, that it was done with his conſent, and done for him? 
$0 much for the probability of the two caſes.” 

«« But ſays, my learned friend, we will give you ſome ac- 
count, on the part of the defendant, how Mr. Briſtow was 
employed. Briffow was not the agent of lord Porteheſter, 
but he was the agent of Mr. Macpherſon. I ſhall not diſpute 
his having been the agent of Mr. Macpherſon, it is moſt pro- 
bable that he was ſo; but the only point I am now to con- 
tend for is, that though he may have been the agent of Mr. 
Mac p ber ſon, in this election, yet he was likewiſe the agent of 
my lord Portcheſter. My learned friend, in this part of his 
caſe, opened, as I ſometimes open, not very accurately. He 
tated, that Briſtoao had paid large ſums of money, from 
time to time, for Mr. Macpherſon ; but willing as his wit- 
neſſes are, he could not get them to come up to the mark. 


| Even 
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Even Morgan Byrt never ſaw any money paid at all, Ac- 
cording to the opening, I expected to have heard, that ſome 
thouſands of pounds were paid by Brifow, for Mr. Mac- 
pher/on ; but the account given by this man, is very diffe- 
rent. Inever ſaw any money paid, but I beard ſomething about 
ribbons, This puts me in mind of the ſtory of the alchymiſt; 
when their proceſs failed, what ſays Mammon, is there 
nothing, that can be made gold! No, ſays the other, but 
there is ſomething, that will cure the itch. This is the caſe 
with Morgan Byrt, for when they found they could not 
make any thing -of him, notwithſtanding his readineſs to 
ſerve the cauſe; he is to diſcredit other witneſſes, I awwould 
not, ſays he, believe Gunn, no, not for the world.” 

© But, Gentlemen, Mr. Adams goes a little farther than 
Byrt, he ſays, that he heard Mr. Macpherſon give Briſtow 
orders, to do every thing that was proper, about the elec- 
tion. Gentlemen, I would have you recollect, the very 
great difference between this man's giving evidence, when 
I examined him, and when in the hands of his friends; he 
knew his men, and ſoon anſwered every queſtion, that came 
from the other fide of the. table; when I examined him, 
there was nothing but evaſion. I appeal to yourſelves, if, 
from beginning to end, he gave me any thing like a fair 
anſwer ; this was the conduct of Mr. Adams. What is his 
evidence, which he gave ſo freely? Says he, Orders were 
given by My. Macpherſon, to Briſtow, to do every thing that 
ewas right, I ſaw him receive three hundred and ninety pounds. 
This, he conſidered, was to pay for the whole, or part, of 
the ribbons, and the dinner, on the day of election. Now, 
Gentlemen, I aſk you, if you have learnt from Byrz, that 
though Briftow might have been employed by Mr. Macpher- 
ſen, that he was not employed by the defendant, Even that 
curious witneſs Mr. Adams, proves only the payment of the 
NINETY POANDS, and the THREE HUNDRED POUNDS, for 
the expences of the election day.“ 

* Gentlemen. My learned friend has deſired you, to 
take the character of his noble client into conſideration. He 
has a right to make uſe of that good character, I allow, and 

to 
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to make the moſt of it; but notwithſtanding the good cha- 
rater he talks of, in the end he finds it convenient to ſay, 
that he is not generous of his money; that he is not a fool, 
to ſquander it away; he turns his lordſhip's character over 
and over, and conſiders it in every point of view. I beg 
leave to meet him, on his own argument ; my lord Port- 


chefler, he ſays, is not a very generous man; he is not ac- 
cuſed, of throwing away his money ; of ſcattering it upon 


dunghills ; he is not ſo generous, as to make a preſent of 


a ſeat in parliament, at a vaſt expence, to any man, and 
more eſpecially to a Nabob, who would be affronted at the 
offer, and who would not accept of ſuch a preſent. I do 
not know but Nabobs, who are acquainted with the Afatic 
cuſtoms, now and then condeſcend, to accept of a preſent, 
of leſs value than a ſeat in parliament for ſeven years, 
But the argument is not, whether this Nabob would accept it 
or not ; but that lord Perichefter is not a man of ſuch gene- 
roſity as to give it. Whatever my learned friend may think, 
I believe he did not give it ; I will not go the length to 
fay, that he actually ſold this borough to Mr. Macpher/on, 


but I have heard of ſuch things. If lord Portchefter bought 


the franchiſes of theſe people, he certainly meant to ſell 
them ; every man, who lays out money for a ſeat in parli- 
ament, means to make as much of his purchaſe, as he poſ- 
ſibly can. Perhaps he may not receive a particular ſum of 
money, but there are different rewards; I do not know 
what they are. You have been told, that colonel Herbert is 
to be a man of great influence in the kingdom ; he muſt 
have many ſeats in parliament, at his diſpoſal. Many peers 
have been created of late years; ſome of them had many 
places, many ſeats in parliament at their command. How 
many of theſe go to make a peer of the realm, I know not, 


but certain it is, ſuch things have been, and ſuch things - 


may be again. The noble defendant himſelf, was only a 


commoner, at the laſt general election; he is now a peer of 
Great Britain,” 
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«© Suppoſe now, that it was nothing more than, as my 
friend has ſtated it, a matter of pride; the noble Lord 
wiſhed to be poſſeſſed of this neighbouring borough, and 
had no other view, than to be thought well of by the voters. 
I do not mention it to his diſcredit, far from it; to do 
good is laudable; to have the good opinion of a neigh- 
bourhood, from a&s of kindneſs, is truly commendable; 
but Cricklade was as much in his neighbourhood, twenty 
years ago, as it is now. He wants the thing; he buys 
eftates; he lends money upon mortgages. All right. 
He buys houſes, and lends money to thoſe, who ſtood in 
need of it, and could give good ſecurity for the repay- 
ment; all is well; but we ſhall be over the table, if we go 
one ſtep farther,” 

« My learned friend has admitted, that moderation is no 
part of the character, of the voters of Crici/age ; it was great 
moderation, ſays he, in Saunders, an inſtance ſeldom to be 
met with; having received Tex pounDs for his vote, to 
think he had enough, Have I not a right to ſay, though 
the noble Lord may have purchaſed a few houſes in this 
borough ; and though he may have lent a little money on 
mortgages, that all this, goes but a little way, to ſecure 
upwards of two hundred voters. In order to ſucceed, more 
; muſt be done. How was it to be effected? However hand- 
fome theſe deeds may appear on parchment, and which per- 
haps coſt as much money, as they would have coſt, if 
they had conveyed a far greater eſtate ; if you were to ſee 
the ragged houſes they convey, you would think, that the 
ſum of money ſaid to have been paid for them, was much 
more than the real value. How ſhall we prove this? I 
ſhall not attempt it. I ſhall not” aſk gentlemen of this 
county, to find a penalty, upon mere conjecture. But, in 
addition to the intereſt he had, from theſe purchaſes, he 
gives FIVE GUINEAS, to every one who had a vote, and 
| would accept of them. Of this, what ſtronger evidence 
can be given, than we have laid before you?“ 


« Lord 


Erne 


“Lord Portchefter comes to the town, and is received by 


Mr. Briffow, at the White Swan. (I ſhall recapitulate the 


evidence, though my friend did not chuſe to do it.) He 
adopts the proceedings of. Brifow. If he meant to get the 
votes, he muſt have done as he did. I want to bribe' a 
whole borough. I want it to be known, and underſtood, 


that I have the merit of returning two members, for the 


borough of Crici/ade. It is an aukward ſituation, for any 
man to be in ; he wants to have it known, and he wants 


to have it concealed. I ſhall not he at the table with Mr. 


_ Briflow, when he is diſtributing my munificence ; no, that 
would be too open. Briftow accordingly ſtops, when he 
comes, and together they went about the town, to ſee what 


the effect was, upon the people. When Mr. Macpher/ox 


comes, he goes about and canvaſſes with him, introducing 
him as his friend, for whom his agent, Mr. Brifow, had 
given money, in his name. Mr. Macpherſon is not, at this 
time, allowed to do any thing. Stop, Sir; though you foall 
fit for the borough, I am the Alexander. Upon the 11th of 
January, lord Portcheſter calls a meeting of the voters, at 
the White Swan. Upon ſome ground or other, the noble 
Lord thinks he ſtands ſo well, upon ſuch good terms with 
the voters, that he aſks them, to let him nominate two 
candidates for this borough ; but they thought that one was 
enough, for FivE GUINEaAs.” | 

«« Gentlemen, What was all this? How came he to 
ſuppoſe, that he had a right to the nomination of two, or 
even of one? Theſe purchaſes of two or three houſes, and 
two or three mortgages, could not intitle him to this, Was 


that his only claim, or was it founded, upon what Bri/tow | 


had done?“ 

What my friends on the other fide contend, is this, 
that Briſtow was agent for Mr. Macpherſon, in this buſineſs, 
and that he was not agent for my lord Portcheffer. You 
have heard what ſort of evidence they have laid before you, 
upon this ſubje&t ; with Mr. Macpher/on, while trying this 
cauſe, we have nothing to do; the plaintif*s evidence 

| again 


. * gs A 7 7 . t 
> E 
uh — r * 


F 
„ ** — a hs 
— ——— r K 9 wg bein A 
5 oe 2 — - : 
: - * — — 


* * 
— : 
— . 
SS bi Pn ws 
— » 


18 - CRICKLADE CASE, 


againſt Mr. Macpherſon, is not in my brief. Even admitting, 
that Briſtoav was his agent, in this buſineſs, and that what 
Briſtow did, was with his knowledge, and under his. autho- 
rity; this would not contradi& the evidence before you, 
which proves, that he was the agent of the deh¹%,t. The 
Plaintiff does not conſider Mr. Macpher/on an innocent man; 
Mr. Petrie has an action depending againſt him, to which 
no appearance 1s yet entered, for the bribery and corrup- 
tion, practiſed by him, and by his agents, and which alone 
procured his return to parliament. Juſtice may poſſibly, 
ſome time or other, overtake that gentleman ; but believing 
him to be as guilty, as my learned friends on the other fide 
contend he 1s, this will not weaken the evidence which has 
been given, or prove that Briſtow did not act under the au- 
thority of lord Portebeſter; and yet the noble Lord now comes 
crying to you, and ſaying, Good God, do not blame me; do 
mot charge me with this offence, it was that rogue Mr. Mac- 
pherſon, who did all the miſchief, and ought to be puniſhed.” 
Where is Mr. Brifow? He is not gone to the Eat 
Indies; he might be brought to the bar, and aſked the 
queſtion, upon whoſe authority, and with whoſe privity and 
knowledge, did you give theſe rive cvinEas,-to theſe 
voters? He might have given evidence, if they had choſen ; 
he could not have been hurt; in giving evidence, my friend 
well knows he is protected, that he may come and go as 
he pleaſes. But Mr. Brifow is not called to anſwer this 
queſtion, or any other. Have you any doubt but they know 
where he is, and could have brought him to have cleared 
up this point , Their not producing him, or proving that 
they had taken all due pains to find him, clearly ſhows, 
that inſtead of taking the blame from off the defendant, his 
evidence would have criminated him. Do not you think 
they have had frequent conſultations with him? My lord 
Portchefler was in court, during Briftow's trial, at the laſt 
aſſizes, and of courſe knew, that his name was frequently 
mentioned. Why did he not take Brifow by the collar, 
and ſay, Why did you uſe me ſo, to borrow my name in ſuch a 


a bufinef?, 


Bufingſt, to bribe a whole borough, in my name, without my 


hnowledge or authority. If the fact had been ſo, Brif 5 


would have aſked his lordſhip's pardon, and by way of atone- 
ment, would have been a witneſs to prove, that what he 
had done, was done for Mr. Macpherſon, and by his direc- 
tion and authority alone; but Brifow's name is dropt, al- 
though his taking the notes, payable to lord Portche/ter, is 
of itſelf a convincing proof, that he was his lordſhip's agent, 
in this buſineſs. But, ſay they, it is falſe, he had no au- 


thority for ſo doing. When a man denies a fact, there muſt 
be fome reaſon given, to ſhew that it is not true. My 


learned friend, who conduRs this cauſe, could not ſuggeft 
any ſuch reaſon, which, I am ſure, he would not have with- 
held, if any reaſon could have been given. What was 


Briſtoav's object in this; or what could induce him, to take 


theſe notes in lord Portchefter's name, without lord Port- 
chefter's licence and authority, is not ſo much as ſtated by 
the defendant.”? 

Gentlemen. I aft you ſeriouſly; I aſk my Karel 
friend; I challenge any abilities to give a reaſon, that would 
not be laughed at; why, acting only for Mr. Macpherſon, 
Briflow took theſe notes, payable to my lord Portchefter ? 
It is abſurd and Tidiculous, it is ridiculouſly abſurd to ſup- 
poſe, that he was not employed by him, to whom the notes 
were payable. What is this then? It is not the evidence of 


one, who heard lord Portebeſter, and Briftoww talk together, 


and ſettle the matter. No; but it is much ſtronger evi- 

dence, it is the evidence of the thing itſelf.” 
Gentlemen. My evidence is charged, as coming ſhort 
of my opening; this often happens, for it is hardly poſſible 
to ſtate exactly, or to know perfectly, what the witneſſes will 
ſay, till they are brought to the bar; but, upon this occa- 
ſion, my friend complains unjuſtly, for a great deal of very 
material evidence has come out, beſides the evidence, 
which I ſtated. I take what paſſed, between the defendant 
and William Hinton, to be very material evidence ; though 
Robert Saunders, and Hinton, are charged with contradicting 
each 
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each other. I Rated, that it would be proved, that the | 
defendant ſaid, ** I have lent a“ great deal of money to- 
people in the town, upon notes of hand, but I have: not 
to lend to every one.” Hinton does not prove this, but 
Robert Saunders proves it very fully. Taking a witneſs, and 
pinning him down, by aſking, Is that all; did nothing more 
pa/5 ? Then getting another witneſs, who ſpeaks to the ſame 
fact, and tying him in the ſame manner; and then to get 
rid of the whole, to ſay, that neither of them could have 
ſpoken truth, becauſe one ſays more than the other, is 
treating evidence jeſuitically and unfairly. After all theſe 
tricks are played, it amounts to no more than this; that 
one man recollects, what another has forgotten. Thus much 
is evident, from every thing that has been ſaid, that the 
converſation related by Robert Saunders, did paſs between 
the defendant and Hinton. Suppoſe, Gentlemen, you were 
to take upon you to relate, what you have now. honoured 
with your attention; I ſay, were you to relate, what I 
have ſaid, ſome would remember one thing, and ſome ano- 
ther. Can you ſay, that a man is perjured, or that there 
is no truth in what he has ſaid, becauſe he does not re- 
collect the whole that has paſſed ?” 
 « Gentlemen. You will find no one e that 
was ſtated in the opening, but what we have fully proved; 
even that evidence, which they ſay is contradicted by Hintth, 
is believed by the defendant; for my lord Portchefter has 
acknowledged, that he lent money to ſeveral people at 
Cricklade; and yet, he has inſtructed his counſel to ſay, 
- upon his honour, that he laid out money, only in the pur- 
chaſe of houſes, and on mortgages; he has contradicted 
himſelf ; this contradicts the evidence they have given.“ 
<< I rely upon what was proved by William Saunders, as a 
very material part of the caſe. Villiam Saunders's evidence, 
is that, to which I alluded, as connecting the defendant with 
Briftow, in the ſtrongeſt manner; from the circumſtance 
of his being a voter, and applying to lord Portebeſter for 
relief, who, upon this application, directed him to Briffow, 
as 
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as his agent, ſaying, that what. he thought proper, ſhould 
be done. The man applies to the defendant, and tells him, 


he wanted money. Is lord Porteheſter a man of that ſtamp, 


to lend money to every one who aſks him? Saunders can 
give no ſecurity; he has no houſes; no land; nothing to 


mortgage. Upon ſuch an application, his lordſhip natu- 


rally would have ſaid; why do you apply to ine; 1 have laid 


it down, as a principle, never to lend money, but upon good 
ſecurity... Inſtead of this, what does he ſay ? Go zo Mr. Briſtow, 
and what hie thinks proper ball be done. In conſequence of 
his lord ſhip's direction, the man goes to Mr. Briſtow, and 
he no ſooner ſtated the caſe, but Brifow lends him TEN 
POUNDS, and that too, by a draught upon lord Port- 
chefter. Is not this a very ſtrong circumſtance to prove, that 
Briſtoau was the agent of lord Portchefter, in lendin money 
to the voters ??? 
Gentlemen. My learned friend not thinking 3 it worth 
while, to abide by facts, has aſſerted what is not true. To 


impreſs you with the great hardſhip of the caſe, and to excite - 


your compaſſion for his client, he has ſtated Mr. Petrie's de- 
mand upon the defzndant, in this action, as no leſs than one 
HUNDRED THOUSAND POUNDS. Do nct you ſtare at ſuck 
an extravagant demand ? But that, he tells you, is not all, 
for there ſtands another action, juſt behind this, with the 
demand of oN HUNDRED THOUSAND POUNDS more. This 
is not true, for even the formal demand, in each action, is 
only FIFTY THOUSAND POUNDS ; and he knows as a lawyer, 
as well as I know, there being two counts to each man's 
name, who is charged as having been corrupted by the de- 
Fendant, that the actual demand is only TWENTT- FIVE 
THOUSAND POUNDS. This you will ſee, by looking to the 
declaration; and this being the fact, it is unfair to talk of 
ONE HUNDRED THOUSAND POUND, be the motive what 
it may.“ 

«© Now, Gentlemen, let us turn to the other fide, and ſee 
what fort of evidence they have taken up your, time with; 
what the evidence 1 is, that they have produced in this cauſe. 
I They 
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130 CRICKLADE CASE. 

They allow, that Briſtow bribed all theſe people, but, fay 
they, he did it not for lord Poricheſter; it was done for Mr. 
Macpherſon. In order to prove this, they have called a 
parcel of very curious witneſſes indeed; they tell you, that 
Mr. Gu is a man, who ought not to be believed upon his 
oath. What! is Mr. Gunz the only witneſs, whoſe teſti- 
mony they have thought proper to attack? Then all the 
other witneſſes, we have produced to day, are to be believed. 
It would have been of importance to them, to have affected 


the character of Robert Saunders, but as they could not, they 


have not attempted it. But againſt Guzn, they have brought 
witneſſes, drunk and ſober, men and women, ſome of them 
ſo drunk, they could ſcarce ſtand, and were hardly able to 
ſpeak. The gentlemen on the other ſide are ruining Mr. 


Macpherſon ; they will fill up the time, puzzle the cauſe, and 


go on tag, rag, and bob-tail, any way. Now, Gentlemen, 
who is the man, that is called to ſpeak to the character of 
Mr. Gunn, worth talking of? Mr. Campbell, the clergy- 
man of the town, has known him for ſeveral years, and he 
does not ſay, that he is not to be believed; he has had deal- 
ings with him, and never knew any ill of him. I beg par- 
don, I had forgot, Mr. Adams has ſaid, that he is not a man, 


to be believed upon his oath. Perhaps Mr. Adams has re- 


ceipts to know, when a-man is to be believed, and when he 
is not. Mr. Adams himſelf, has given ſtrange evidence in 
this buſineſs ; but to ſhew you, the perfect contempt we 
have, for every thing that has been ſaid, reſpecting the cha- 
racer of Mr. Gunn, I could call thirty or forty people, who 
would ſpeak to his character, as that of an honeſt man, but 
I will not call one; it is not worth while to oppoſe, what. 
has only been' ſaid, * drunken men, and prevaricating 
witneſſes,” 

«© But, Gentlemen, Ge! is another wall they are to get 
out at. Philip Johnſen ſays, ©* I have heard Gunn ſay, that 
he would ſwear bribery, right or wrong ;”” if he meant to 
have ſwore what was falſe, it would have been the laſt 


| thing, he would have ſaid to any body; if he is ſo re- 


vengeful, 
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vengeful, he will not ſay to the man, on whom he means to 
take vengeance, that he will do it, at the expence of truth, 
I am ſure you will pay no reſpe& to what has been ſaid, by 
this drunken fellow. But ſome, who were more ſober, ſaid; 

that he declared, he would be even with lord Portchefter, | 
for ſetting up the King's Head; that he would ruin Brilon "x 
and the town. That Mr. Gunn has, ſometime or other, ſaid, 
that he would give evidence, which would be material, I =— 
make no doubt; and how does the truth come out, but b i 
rogues ? J muſt call him fo, becauſe he took the bribe. He — 
is hurt by it; he wiſhes to be even with them, for laying 
the temptation before him. Do you not often convict per- 
ſons of felony, by accomplices falling out among them- --- nl 
ſelves? Gunn's evidence, as an accomplice in this buſineſs, is = wm 
confirmed by a variety of other witneſſes. I am contented | Fl 
to admit, that he may have ſaid, that he Would be even with 
the town, or with colonel Herbert; it is nothing to the pur- 1 
poſe, it does not, in _ pg es ova the 2 0 or "—m_ | | 
his credit,” 
Gentlemen. The evidence is now cloſed ; a confirms 
what I ſaid, that they are in a very diſtreſſed ſituation. 


Convinced, that nothing can do them any good, they put 7 * 

in this judgment, thinking it can do them no harm. My 2 
learned friend ſaid, I do not think we want it; but no — 

cauſes are certain; no caàuſes are fo certain, but in ſpite of L | E 

human wiſdom, they may —_—— ; therefore, we * | "=" 

In this judgment.” | Af 

Perhaps, Gentlemen, you are not apprized of what _— ; 

this judgment is, that is ſo much depended upon. It is At 

this, if T have bribed a hundred and a hundred times over, 3 1 

I have likewiſe done that, which will indemnify me; I have 1 

brought an action againſt this poor fellow, Skillin, the —_— 

younger, he is liable to pay the penalty of a 'THousanD | K 
rounDs, for taking the bribe I gave; I; the noble defen- K 

dant, have done it; I have convicted him; here, gentle- | i 

men, Skllin is my ſcape-goat. 'What does the act of par- K 

| lament fay? I really bluſh for thoſe, who corttond for this 10 
Ls.” judg- Fl, 
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judgment. It ſays, F any perſon offtnding' againſt this ad, 
ſhall diſcover any other perſon or perſons, offending againſt this 
ach, ſo that ſuch perſon or perſons, fo diſcovered, be thereupon 
convicted; ſuch perſon ſo diſcovering, and not having been, 
before that time, convied of any offence againſt this act, ſhall 


ze indemnified, and diſcharged, from all penalties, and diſabili- 


tres, which he fhall then have incurred, by any offence againſt 
this a. The plain Engliſh of this clauſe of the act of par- 
liament, my Lord will tell you to be ſimply this; however 
guilty a man may himſelf have been, he has only to diſ- 


cover anòther offender, upon whoſe conviction, if he is the 


Arſt diſcoverer, for his own offences, he will be intitled to 
a compleat indemnification.” | 

% What my lord Portchefter ew an Nee who 
knows he is not guilty. of any thing, of any offence what- 
ever; lord Portobaſter ſubmit to let his counſel cloſe his caſe, 
with ſuch a mean, -pitiful evaſion |! After they have been 
contending for three hours and an half, that he was perfe&ly 
innocent, and affirmed it upon the noble d:fzndant*s honour, 
to have recourſe to ſuch a mean ſubterfuge as this! My 
learned friends have not proceeded in a regular climax, 
They fay, they have reaſon, in their evidence; they; have 
the probability of the caſe, on their fide ; they tell you, that 
all this money was given by Brifow, for Mr. Macpherſon, 
and not for my lord Portchefter ; they attack our witneſſes, 
and then, laſt of all, they bring in this judgment. Could, 
they not have told you at once, that they had this defence, 


this compleat bar to the action, with which S4illin had 


furniſhed them?” 
But, Gentlemen, vou will conſider, who bringe this 
action, and how the judgment has been obtained. We could 
not find out in London, who the plaintif was; at Saliſbury we 
find him, a gentleman who lives in my lord Portcheſter's 
houſe, the tutor to his children. The action is grounded 
upon a pretended contract, to give SAillin TWENTY GUINEAS 
for his vote. Who made this diſcovery ? not the defendant. 
Gardiner was ES, who deſired him to bring the action? 
| His 


His anſwer was, my lord Porte beſter. He was then aſked, if 
he had done any thing about it. He ſays, he heard there 
was a verdict. All was done by my Lord's direction. 
When I aſked him, if he had got the money; he ſaid, he 
could not find him. I ſaid to the witneſs, that thoſe who 
hide could find; for I do not heſitate to ſay, that they know 
where he'is, and that he has been kept out of the way, on 
purpoſe. It is evident, that this judgment, is fraudulent 
and colluſive; lord Portche/ter directs a gentleman, who lives 
in his on houſe, who is tutor to his children, to bring the 
action; he employs his lordſhip's attorney; it is all done by 


bis Jordſhip's direction. Is there any opportunity of de- 


ſending this action? Is it known, whether the charge was 
true or falſe, or whether the man would have been con- 
victed or not? Skillin might have got twenty people to have 


lade, and could not be found. Does the defendant know the 


fat himſelf? No. The action is for two penalties, of Five 


. HUNDRED POUNDS each, the counts in the declaration are 
nearly the ſame, and if a defence had been entered, a ver- 


di& could not have been obtained on more than one; but 


he ſuffers judgment to go by default, for a THousand 
rpounDs. All this is done by the fraud and colluſion of 
the parties; lord Portche/ter brings his own attorney to tranſ- 
act the buſineſs ; his lordſhip directs the whole, from begin» 
ping to end.“ 

«« I ſhould be aſhamed to take up more of your time, in 
obſerving on this mean ſubterfuge ; there is not the colour 
of evidence to ſhow, that lord Portchefter is a diſcoverer, and 
as ſuch, intitled to an exemption ; but the attempt 1s made, 
becauſe he feels kimfelf in need of this ſhelter.” | 

Gentlemen. I meant to have done; but I have omitted 
taking notice of the ſtory of the gridirons; about theſe I will 
ſay a word or two, Mr. Adams took upon himſelf to aſſert, 


that it was all falſe ; that there was no truth in it; and that 


theſe gridirons, were not marked on the houſes, before tho 
eden Sridiron was en about; ; hut, by their own wity 


13 ellen, 


defended it, for him, but he was taken away from Crick- 
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neſſes, Mr. Adams is contradicted. There is another very 
curious witneſs'called, Thomas Hunt, who ſpeaks of the grid - 
irons. . He fays, they had no meaning; I had a maggot to 
make the gridirons ; 1 chalked up three or fourſcore myſelf, 
for my own will and pleaſure.” But can you believe this ? 
How was it done? None but the houſes of thofe voters, who 
had not the money, were chalked ; they were all marked 
who had not the money of Briſtoau, and as they received the 
FIVE GUINEAsS, they had theſe chalks rubbed out; they 
went to the White Swan, to Briſtoau, got the money, and 
then this mark of reproach was removed from their doors,” 
5 Gentlemen. Jam reminding you, of what perhaps is 
material; the gilt bars are ſaid to have meant ſo many 
guineas, to be given by the perſon, before whom this grid - 
iron was carried. They ſay, Mr. Myers went about with 
it; who was then canvaſſing for a Mr. Grant. Who was that 
Mr. Grant? What is he? We have no connection with 
him; let him ſtand, and anſwer for himſelf ; he deſerted 
the town two or three days before the election. Mr. Petrie 
had no connection whatever, directly or indirectly, either 
with him, or with his gridiron tranſaction.“ 

cc Gentlemen. Jam fadly afraid, that I have tired you, 
and worn out your patience; I have gone through the dif- 
ferent parts of the caſe, as particularly as I could, and I 
have now to aſk you, after hearing the whole of the evi- 
dence that has been given, if you believe, that the money, 
given to theſe people by Bri/fow,' was given for lord Port- 
ebefter, im his name, by his connivance, and with his know- 
ledge? This is the queſtion, to which paws are to ſay, Yeo 
or . 

« I leave the while with you, in full and perfed confi. 
dence, that you will do Juſtice to the laws of your country ; 
and that, by your verdi&, you will tell the world, that no 
great man whatever, by himſelf, or by his ſteward or agent, 
can practiſe groſs bribery and corruption at elections, with- 
out meeting the puniſhment, which the law directs. You | 
are men of underſtanding, and are not to be led away by 


pre- 
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prejudices z you have heard the evidence, and will determine 

as to the quantum of the verdict; according to that evi- 
dence, you are bound by your oaths to ſay, what the verdit 
ſhall be; we did not go the lengths, we might have gone; 
the plaintiff truſts the whole to you, perſuaded, that by - 


your verdict, you will diſcharge your 28. to your e 
and your conſciences.“ 


CHARGE: ro tur JURY; 
Mr. Juſtice BULLER. * 


| © Gentlemen of the Jury. By a ſtatute law of this country, f 


it is enacted, that , any perſon by himſelf, or any perſon em- 
ployed by him, doth or ſhall, by any gift or reward, or by any 
promiſe, agreement, or ſecurity for any gift or reward, corrupt 
or procure any perſon or perſons, to give his or their vote or 
votes, or to forbear to give his or their vote or votes, in any 
election of members to ſerve in parliament ; ſuch perſon ſo offend- 
ing, ſhall, for every ſuch offence, forfeit the ſum of five hun- 
dred pounds, Whether it be by a gift of money, or under 


the colour of a loan, it equally operates; the giving the 


money, or any other reward, is the corruption, which the 


legiſlature has prohibited, and for which the penalty is fore 


feited.” 


Gentlemen. There are a number of circumſtances, . 


that you are to take into your conſideration, before you de- 


cide finally upon this buſineſs. On the part of the plaintiff 


there are two queſtions that ariſe, for you to determine 
the firſt is, whether the defendant, lord Portchefter, did em- 


ploy Briftow, to bribe the voters, at the laſt election, for 


the borough of Crictlade. If he did not employ him, no- 


thing that Brito ſaid, or did, can affect the defendant; but 


if he did employ him, it is to be conſidered as the act and 
deed of my lord Portchefter, and he is anſwerable for it.“ 
The ſecond queſtion is, ſuppoſing Briſtow to be em- 
ployed by lord Portchefter, whether the perſons, who have 
been mentioned by the witneſſes, were bribed by him, to 
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give their votes at the laſt election. I may ſay, that the 
whole depends upon the firſt, for the ſecond has been aban- 
doned, by the defendant's own counſel.” | 

« As to the firſt ; | whether lord Portchefer. aid 5 
Briſtow, to bribe theſe voters, or not; you muſt conſider 
the acts of the defendant himſelf; you muſt not conſider what 
Briſlew ſaid, or did; but what part the defendant took in 
the buſineſs himſelf, and in what light he treated Briftoww.” 

Gentlemen. In ſtating the evidence, I do not mean to, 
go through the whole, in the order it was given; but to 
ſtate it, in the manner I have arranged the caſe, If omit 
any thing material, the counſel are at liberty, to ſet me 
right.“ 

« Gentlemen. The firſt thing you are to conſider is, whe- 
ther, out of the defendan?”s own acts, ſufficient proof ariſes, 
to ſatisfy you, that he did employ Briftow, to | do what 
he did.“ | 

286. "7 We Mann Gunn. ſays, that he lives at Cricſlade; 
that he ſaw my lord Poricheſter there, four years ago, at 
Mr. Dewar's election; and that, at that time, lord Port- 
chefter had no property in Cricklade. He ſays, that Briſtow, 
Adams, and Byrt, acted for him, at the election in the year 
ſeventy-nine ; that the defendant was then at his houſe ; that 
there would have been an oppoſition, but the defendant told, 
general Smith, that he had bought the borough, upon which 
general Smith went away, and Mr. Macpherſon was elected. 
At the laſt election, he ſays, that Mr. Briſtow, Mr. Adams, 
and Mr. Byrt, canvaſſed the borough, three days in January 
before the election, with lord Portchefter ; that there was a 
meeting of the voters, at his houſe, when the defendant was 
there, and when a propoſal was made by 7ehn Skillin, that 
lord Portche/ter ſhould bring in two friends; that this pro- 
poſal was objected to, by all except two, and the reaſon 
aſſigned was, that they would not tie up both their hands.” 

„The next witneſs is Mrs, Gunn, who ſaid, that ſhe faw 
Briſtow have a draught for FoRTY POUNDS, drawn by lord, 
Portchefler. She ſays, that Brifow paid the bills, when the. 
a;ferdant was there,” = 0 George 


HAF FEN V- | _;, 


« George Adams tells you, that he has ſeen Brijtow and 
lord Portchefter together, ſeveral times,” 


«« The next witneſs is Morgan Byrt. He tells you, that. 


he ſaw Briſtow lend money on mortgages; all the money 
he lent, he ſays, was for lord Portchefter.” 


« William Saunders ſays, that being greatly diſtreſſed for 
money, he went to lord Portchefter, told him his fituation, 


and that he wanted ſomebody to ſupport him; that the de- 
fendant ſaid, he would do what he could for him, and de- 


fired him to go to Mr. Brifoww; that he went in conſe- 


quence of this, to Briſtoao, who let him have TEN PoUNDs, 


by a draught upon lord Portchefer, which he got caſh for at 


Cirenceſter. 


« William Hinton ſays, that Fe Portchefter, and Mr. 
Macpherſon, came to his houſe, and aſked him for his vote, 


and intereſt, for Mr. Macpherſon; that he (the witneſs) ſaid, 
you muſt either come out of a joke, or compliment ; that 


lord Portchefter aſked him, what he meant; and he faid, he 
was not treated as his neighbours, others had received a 


fayour, and he had not.“ 


« Robert Saunders was called, and confirmed Hinton; he 


befides added, that when Hinton ſaid, others had received a, 


favour, and he had not the defendant ſaid, that he had lent 


money on notes of hand, and on mortgages, to people in 
the town, but he had not to lend to every body ; and that 
Hinton further ſaid, if he was not put upon an equality with 
his neighbours, he would not ſerve his friend.” 

«« Gentlemen, I have ſtated all the evidence, which 
affects lord Porteheſter, ariſing out of his own acts. It is 
proved, that he was the perſon, who, brought Mr. Macpher- 
ſon to the borough, introduced him to the voters, as his 
friend, and ſolicited votes for him. Briffow acts for the 
defendant, at all the three elections. At the firſt, lord 
Portchefter had no connection in the borough, but took up 
the petition, when deſerted by Dewar ; ſince that time he. 
bas bought ſome houſes, and got ſome mortgages, His 
canvaſing with Mr. Macpher on, and Mr. Ariftow, before, 
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the laſt election, ſhows the connection between them; and 
he refers other people to Mr. Brifow, as in the caſe of 
Saunders, when he applied to him for money. ” At the 
meeting in January, when Skiizn propoſes to the voters, 
that the defendant ſhould have the liberty to recommend two 
candidates, he is diſpleaſed at their not approving the pro- 
poſal, and leaves the town next day.“ 

« Gentlemen. Another piece of evidence which you are 
to conſider, is, reſpecting the notes. The witneſſes for the 
plaintiff did believe, that he lent a great deal of money, 
upon notes of hand, to the voters ; but not one of the wit- 
neſſes for the d:fendant has acknowledged, that there was 
any money lent upon notes ; they ſay, all was lent upon 
mortgages, as I ſhall fate by and by. Now, what were 
theſe notes? For what purpoſe were they given? In order to 
determine, if they are taken for the purpoſe ſtated, you are 
to enquire, 'what was the condition of the people, who re- 
ceived this money. Was money lent to poor tradeſmen, 
who wanted a temporary relief? No; but Brifow lent mo- 
ney generally to the voters, on their notes, payable to lord 
Portchefter. From theſe circumſtances, it is for you to ſay, 
if Briftow lent this money to bribe theſe voters; and if what 
he did in this buſineſs, was for lord e and by his 
authority. 

% There are other circumſtances, which ſtrongly mark the 
connection, between Bri/7owv, and the de efendant ; but they 
are not ſufficient of themſelves to prove, that he employed 
Mr. Briftozy to act in the manner he did.” 

If you ſhould be of opinion, that he did employ Brifow 
to lend this money to the voters; the next queſtion is, if 
this money, was given to theſe people, as a bribe for their 
votes, at the election. There are facts come out in evi- 
dence, very material, which I forbore to ſtate, in the firſt 
part of the cafe. It is ſworn by the plaintiF”*s witneſſes, that 
all theſe notes, which the voters gave to Briſtow, for the 
FIVE GUINEAS, were payable to lord Portchefter 3 not one 
ef them is brought before you; if the fact had not been fo, 

; 2 
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it was capable of a variety of proofs to the contrary, even 
though Briſtow was gone out of the way, on account of the 
verdict obtained againſt him. They were ſo common, that 
they were in a bundle on the table, ready prepared, and as 
none of them, have been produced by the defendant, it is 
reaſonable to preſume, that all who have received this money 
of Briſtow, gave their notes in the ſame manner, and had the 
ſame object. Therefore this part of the caſe, ſtands boldly 
for the plaintiff.” 

«© Now, Gentlemen, you are to enter; if this money 
was given, for the purpoſe of bribing them at the laſt elec- 
tion. Mr. Gunn ſays, that he was often in the room, when 
the voters were coming in, and receiving the money of 
| Briſtow; that ſome of the voters objected, to ſigning the 
note; but Briftow told them, it was only form, for the 
money would never be aſked for. The queſtion was, when 
Briftow's caſe was conſidered, is it a fair, bona fide, loan, 
or was the note uſed, as a colour only, to conceal the real 


tranſaction? If the note was taken, merely to hide and 


conceal the bribery, it is the ſame, as if the money had been 
given, and no note taken. The witneſs ſays, that they kept 
on giving this money to the voters, till lord Portebeſter came 


to the borough ; when he came, they ſtopped, and ſome time 


after, they again diftributed the money; that the next time 
the defendant comes, which was a little before the election, 
he brings Mr. Macpherſon in his hand, ſaying, that he was 
his friend, and deſired them to vote for him. Briftow told 
thoſe, who objeQed to the giving notes, that they ſhould 
not be called on for them; and that the reaſon for taking 
the notes, was to ſhow, that he did not embezzle the money, 
and to keep off bribery, From the very mouth of Briftorv 
it appears, that he was conſcious, what he was doing would 


not ſtand the teſt, and therefore he has recourſe to this de- 
vice of taking notes, in order to colour his real intention.” 


*© Gunz ſays, when particular people were aſking Brifow 
for the money, that he expreſſed his wonder how ſuch raſcals 
could alk it of him, for he knew, they wouid not vote for 
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lord Porichefter? s friend; and he added, that he would not 
give it, but to thoſe who would vote for lord Portche/ter's 
friend. Gunn further ſays, that there were only thirty 
or forty gridirons left, marked on the houſes, at the 
election. This circumſtance has not been ſtrongly urged: 
by the p/aintif,, but it has been very ſtrongly ſtated by the 
defendant. "Theſe gridirons ſhow, the univerſal corruption 
of this borough; that which was carried about the town, 
was to proclaim to the voters, that as many guineas were 
to he given, as there were bars in the gridiran. But was 
this carried about the town, before they. were chalked on 
the doors? No; the man that made it, ſays Ne. The 
gridiron before this, had a general meaning, - to, diſtinguiſh. 
thoſe who had not the money, from thoſe who had it. The 
people on the other ſide, by way of expoſing that bribery, 
carried about this wooden gridiron with ten bars.“ 

«© Gentlemen. Mr. Gunn ſays, that one time Mr. Briftow's 
money failed, and he could not get money for the defendant's. 
draughts ; that he applied to him to give caſh for one of 
FORTY POUNDS, of colonel Herbert's own writing, and as 
he could not, the draught was ſent to Cirenceſter, where it 
was turned into money. That Briſtow ſaid, Townſend and 
ſome others ſhould not have the money, becauſe they would 
not vote for lord Portche/ter's friend; that he often joked 
with Mr. Briſtow, about the gridirons; and that the wooden 
ane, was put up for a fign-poſt at an inn, and was taken 
down by order of Mr. Rrifow ; that he ſaid to Mr, Briſtow, 
when he ſaw the voters coming to his houſe, there are ſome 
of the poor gridiron men coming for the money ; that Mr. 
Briſtow laughed, and ſaid, he could not conceive, how 
they could haye the impudence to come to him for the mo- 
ney, they ſhould not have it, for they yard not vote for 
his friend.” 

Mrs. Gunz ſays, that Bri ſtogu took the room at their houſe, 
for entertaining the voters; ſhe ſaid, to pay the voters.” 

« Thomas Townſend ſays, that he went by deſire of Mr. 
Briffow, to Mr. Gunn's houſe, received the money, and 


ſigneq 
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ſigned the note. Mr. Adams mentioned this man, as one 
who came into the room, when he was with Mr. Briftow,”” 
e Thomas Davis ſays, that he likewiſe went to the ite 
Saban, by deſire of Mr. Briſto o, and received che money ; 
that he was aſked by Mr. Briſloau, if he had any objection 
to ſign the note, and he ſaid, if his neighbours did not 
object, he ſhould not; that Bri/fow told him, it was only 
form; that the note was payable to lord Portchefter ; that he 
voted for Mr. Petrie, and Mr. Benfield, and was never called 
u upon for the money, for which his note was given.“? 
« George Townſend ſays, that he applied to Mr. Brifcw 
for the money, who ſaid he had not enough, but would 
write to lord Portebeſter for more, and if he behaved well, he 
ſhould have it, after the election. Behaving well, he ex- 


plains, voting for their party.” This is the whole of 


the evidence, on the ſecond part of the caſe, whether this 
money was given by Briſtow, as. àa gift; or to bribe them 
for their votes at the election.“ | 8 
ew”. Gentlemen. On the part of the defendant, they have 
called a great many witneſſes; but I think their objections, 
though many in number, are not well founded. You have 
been told, by the counſel who opened the caſe for the de- 
fendant, that it is the intereſt of any man, to lay out his 
money, to acquire property in his neighbourhood, and pro- 
eure influence in a borough, by good offices. True; if he 
does it fairly and honeſtly, it is meritorious; but if he does 
it corruptly, by lending money, and the loan only uſed for 
a colour, and for an evaſion of the ſtatute againſt bribery, 


the money thus lent, for this purpoſe, is the ſame as if 


openly given them, for their votes. vou muſt judge of 
the truth of the caſe, from the circumſtances, in evidence.“ 


„They have called witneſſes, to make you believe, that 


all that Briſtoav did in this buſineſs, was done only for Mr. 
Macpherſon. That it was not the money of lord Portchefter 
that he gave to the voters, but the money of Mr. Macpher- 
| fon. Then they tell you, that 7 hemas Mann Gunn is not to 
be believed upon his oath, and therefore his evidence ought 


to be laid ought of the caſe.” 5 «« To 
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142 CRICKLADE CASE. 
To prove the firſt of theſe, they call Morgan Byrt, who 


ſays, that he lives at Cricklade; that Mr. Macpherſon lay at 


his houſe, one night; that he had his proviſions from Mr, 
Gunn's; that Mr. Briſtow, he believes, paid the bill; and 
that he bought ſome ribbons for Mr. Macpherſon, which are 
not yet paid for.“ 

* George Adams ſays, that he heard Mr. Macpherſon give 
Mr. Briftow orders, to get ribbons and other things neceſſary 
for the election; that Mr. Briftow walked about the town 
with Mr. Macpher/on, and was a friend to him ; that Mr, 
Briftow was fleward to lord Portchefter, for making pur. 
chaſes, and for lending money on mortgages; and ſome 
deeds were produced; theſe are brought to ſhow, that lord 
Portchefter has property in this borough ; but none of theſe 
caſes apply to the queſtion, reſpecting the notes, and the 
money that was given for them. 'Theſe are purchaſes made 
at different times; but the other was money lent upon notes 
of hand, payable to lord Portcheſfter ; which has nothing to 
do with the mortgages, or the purchaſe of houſes.” 

«© This witneſs, Adams, ſays, that he has known Mr. 
Gum many years, and that he would not believe him upon 
oath ; that he ſaw the gridiron, that was carried about the 
town, Mr. Myers at the head; that the gridirons were not- 
confined to any particular party, but were general, and 


without any meaning; and that THKEE HUNDRED AND 


NINETY POUNDS Were paid to Mr. Briftow, by Mr. Mac- 
pherſon.”” 

Adams further ſays, that Mr. Briſtow was not agent 
for lord Portchefter, but his ſteward. In the next breath he 
fays, that he ſaw him pay money to the voters ; that he ſaw 


one note, but did not ſee it ſigned ; that fix or ſeven people 


were in the room, when he was there; that he did not ſe 


them take the money, though, he fays, he ſaw the money 
dn the table, and when he looked round, the money was 
gone. Gentlemen, if you try the credit of this witneſs, 
_ apainft the eredit of Mr. Curr, what he ſays, about his cha- 
5 8 8 will have little weight. Can you reconcile him with 


1 | himſelf? 
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himſelf ? He -would have you to believe, that Mr. Briftow 
did nothing for lord Portchefter, but in purchaſing houſes, 
and in laying out money on mortgages ; but at the ſame 
time he acknowledges, that he did more. If you cannot 
reconcile this inconſiſtency, it muſt ſet aſide, what he has 
ſaid, reſpecting Mr. Gunn; he firſt ſaid, that the money was 
given for paſt favours; and 2 that it was for in- 
tended favours.” _ 

The next witneſs i is Mr. Canpbell; he ſays, that hs does 
not know the manner, in which Mr. Br:fow was employed, 
by lord Portebeſter. He was aſked, reſpecting the character 
of Mr. Gunn ; he ſays, he knows him, but knows nothing 
to his prejudice; but that he heard him ſay, that he had 
got lord Portchefter's noſe to the grindſtone, and he would 
keep him there, He was aſked. reſpecting the gridirons; he 
did not ſee the one that was carried about, but he ſaw the 
others.“ 

The next witneſs is Thomas Carter; he ſays, that he 
was at Mr. Gunz's houſe, when the converſation was, about 
his affairs; Gunz ſaid, ſome people were ſaying, that he was 
ruined ; but he ſwore, he would be damned, if he did not 
ruin the town before he left it.“ 2 

« Thomas Hunt ſays, that he made the gridirons that were 
chalked on the doors; three or fourſcore of them; that 
he heard Gunn ſay, he would be damned, if he did not ruin 
lord Poricheſter, and the town; that he made the wooden 
gridiron, and there was ſome difficulty about the eleventh 

bar; that the ten bars, fignified TEN GIN EAS; that the 
wooden one was made, about a month after he had made 
the chalked ones on the doors; that they had no meaning.“ 

«© They next call two witneſſes, Philip Fobn/on, and Jobn 
Habgoed, whoſe evidence ought not to be ſtated, from the 
ſhameful condition they were in. They ſpeak to declara- 
tions made by Mr. Gunn. TFohnſon ſays, that Gunn ſaid, 
he would ſwear bribery, right or wrong. The other ſays, 
that Gun ſaid, he would do Fack Briſtow, and lord Port- 
cheſter, all the miſchief he could.“ 

« William 
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« Millian Millard fays, that he heard Curr ſwear an dark! 
| that he would do fot my lord Portchefter that Mr. Macp her 5 
fon ſhould not be the ſitting member; 3 and lat he ron do 
for Fack Briftow alſo.” 
e Hatnah Fitcher fays, ſhe heard Mr. Gunn ſay, at Sine 
monds' s, that he would be aan if he did not do for the 
town;- and lord Portchefter.” - HED) 
* Smith ſays, that Gunn ſwore he would be damned, if 


| he did not ſwear bribery, arid that if he did not himſelf, he & 7 
ſhould get ſomebody that would. This witneſs ſays, ge 
keeps the White Hart in Crichladè, and that there was a talk + 4 
in the town about the rtvz curneas given to the voters. 

„ William Peer ſays, that Simmonds was aſking Gunn, why 22 


he ſerved him with a copy of a writ, for, as he could not pay 
the money; he muſt lay in priſon ; that Gunn ſaid; he ſhould . 
not have taken it in hand, unleſs he was to have made 
ſomething by it; that if he did not get TWO HUNDRED 
PoUNDs by it; he ſhould have had nothing to do with it.“ 
* Thomas Fenner, a farmer, ſays, that he has known Gun 
. ſeveral years, * that he would not believe any lg he 
ſwore, or ſ⸗ 
_ « William . another farmer, ſays; that Guns 
bears but an indifferent character, and that he could not ws 
that he would believe him.“ 
“ Gentlemen. Theſe are all the witneſſes, that dev 
been called, to invalidate the teſtimony of Thomas Mann 
Gunn; with reſpect to ſeveral of them, they have ſpoken 
very loofely. In a borough like this, there are always dif- 
ferent ſides, and different parties, who do not ſpeak well 
of each other; four of them only deſerve any credit; they 
have ſworn, that the witneſs Gunn, is a man of a bad cha- 
racter; two of them do not live at Crici/ade, and are not 
connected with the borough. Theſe are moſt likely to ſpeak 
without prejudice.” ? 

«© 'The firſt queſtion, upon all this 1 is, Abbe 
Gunn is a man, to whom you ought to give credit; you are 
to ſee, how far he is confirmed by other evidence, which is 

PE 4 | not 


12 
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not impeached ; for though a man may not be of the firſt | 


character for veracity, it does not follow, that every thing 


he ſays is falſe. Whether you give his teſtimony, more or 


leſs credit, you muſt ſee, what the reſt of the plaintiff*s wit- 
neſſes have ſworn. They have all ſworn - poſitively, of lord 
Portebeſter's being at Cricklage, in Fanuary; of Mr. Briftow's 
being with him; of their canvaſling together; of the money 
being diſtributed by Bri/tow, at the White Swan ; and of 
the notes being taken. Though you ſhould not believe Gunn, 
yet if the reſt of the witneſſes have ſpoken true, you are to 
conſider, whether lord Portchefter advanced the money to 
Briftow, for the e of en the voters of Crick- 
lade. ”,, 17 FE Fri 

The 45 eden called ber net whe was Hobs 
examined, to contradit William Hinton, and Robert Saun- 
ders; but I think his evidence does not amount to a con- 


tradiction. Mr. Campbell ſays, he was at Hinton's with lord 


Portchefter, and Mr. Macpberſon, and that Hinton ſaid, if 


he had not the yive GuinEas, he had neither vote nor 


intereſt for Mr. Macpherſon. It has been ſaid, that Hinton 
and Saunders, contradicted each other; but where is this 
contradiction? Hinton did not give ſuch full evidence as 
Saunders; but that is no contradiction; one man may recol- 
lect more than another, of what paſſes in converſation. 


They agree in the ſubſtance. With reſpect to Saunders; his 


evidence is, that lord Portchefter ſaid, he had lent a great 
deal of money, to people in the town, upon notes of hand, 
but he had not to lend to every nm ; this is not contra- 
dicted by Mr. Campbell.” rb 

«« But, Gentlemen, this brings the cafe) to do part, 
which the defendant thought material to keep to the laſt, as 
a bar againſt this demand of the p/aintif*s. Suppoſing you 
to be of opinion, that the d:fendant is guilty of this charge, 
the queſtion is, whether or not, he has made a diſcovery 
of another perſon, offending againſt this act, which having 


. followed up by a conviction, intitles him to an indem- 
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146 CRICKLADE CASE, 


- Kification, under the proviſion of the aft wn ons 
which conſtitutes the offene. 


«© Gentlemen. On this part of ths: dees bhp "eh 


ſays, in order to intitle him to this exemption, that he 


mould have been the firſt diſcoverer, otherwife he is not 
intitled to it. It is tikewiſe neceſſary, that the action ſhould 
be brought, with a fair and honeſt intention; and nat co- 
lourable, to ſcreen himſelf from puniſhment ; for if brought 
with that view; it is what the law calls fraudulent. It is for 
you to conſider, if this * comes Fu to 2 re- 
e 1 15 
The firſt queſtion is, whether in this we lord Port. 
cheſter is the ' firſt diſcoverer. I heard the court above ſay, 
that the man who tells it, with a view to conviction, is the 
firſt diſcoverer, and cannot be puniſhed. In what ſitnation 
does lord Portchefter ſtand here? He is not plainiiff; and he 
could not have been a witneſs, though the cauſe had been 
tried. He could not have been a witneſs; Why ? Becauſe 
he only heard it from another perſon, not from the man 


himſelf; therefore, he was not the firſt diſcoverer. In the 


caſe of accomplices, impeaching one another of felonies, 
hearſay evidence will not convict, neither can he be confi- 
dered as an accomplice, who'knows nothing but what he 
has heard. The man intitled to the royal clemency, muſt 


| Have been concerned in the commiſſion of the act. It has 


been ſaid, by a very learned judge, that a diſcoverer under 
this act of parliament, is to be conſidered in the ſame light, 


as accomplices in horſe- ſtealing, and other felonies. What 


is the reaſon they are ſuffered to make a diſcovery againſt 
others? becauſe it ĩs a ſecret tranſaction. In order to induce. 
people, to bring to light thoſe dark and hidden tranſactions, 
parliament has held out the exemption to thoſe, who will 
make a fair and open diſcovery, to the conviction of others. 
But that is not the caſe here, it was not lord Poricheſter, 
who made the diſcovery; it was that perſon who told it, and 
whoſe evidence could have convicted, who was the firſt diſ- 
coverer. If lord Portebeſter is not in point of fact, he is 

| not 
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not in aint of law, the firſt diſcoverer, and therefore he is 


not intitled to this exemption.” 


«« By the. evidence of Mr. Gardiner it appeared, that he 


was an intimate acquaintance of lord Portebeſter's, and lived 
in the houſe with him; that lord Portebeſter told him, that, 
before the laſt election, Ski/lin had made an agreement to 
have TWENTY GVUINEASs for his vote, and from that promiſe 
he was induced to vote for Mr. Petrie. But who were the 
witnefſes to this declaration ? Skillin” s brother, and Mr. 
Harden, not lord Portchefter.” | 

«© The affidavit which was offered, I underſtood to have 
been made, at the time of this diſcovery ; but it turned out, 
chat it was not made, till after this action was brought. 
Gardiner ſays, that he ordered Mr. Richards to proſecute 
 $tillin, upon this information; but he does not recollect, 


that lord Portebeſter told him, that he knew any thing of 


his own knowledge, but only what he heard from others. 


Lord Portchefer deſired him to bring the action, and he is, 
by him, recommended to Mr. Richards, his attorney, to 


carry on the buſineſs ; and he wrote to Mr. Richards, by 


my lord Portchefler. He ſaid, that he was only to get IE 
HUNDRED POUNDS, and the judgment is for a THOUSAND. 
He is tutor to lord Portchefter's children, and lives at High-' 


clere; he never meant to do any thin g, till adviſed by lord 
Portchefter ; and it appears, that every thing was done by 
his lordſhip's direction. This is the account of the action. 


If it had been tried, and lord Portchefter had given evidence, 


the. man could not have been convicted, upon his teſtimony z 
it could not, from theſe circumſtances, be ſaid to be the 
action of Gardiner, but of lord Portchefter ; it is an action, 


from which the p/aintif never meant, to reap any benefit.” 


But, Gentlemen, ſuppoſe lord Portchefler was the firſt 
diſcoverer, and judgment was obtained upon his diſcovery, 


you are then to conſider, and aſk, was it a fair judgment, 


for the ſake of juſtice, or was it colourable only, to ſcreen 
his lordſhip ? The charges againit Stillin, in both counts, 
are K the ſame nature; bribes received, varied a little, but 
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Upon this action, what is done! No defence is made by the 


defendant : Stillin; judgment is ſigned againſt him; he ſuffers, 
as if by colluſion, a penalty of a THOUSAND POUNDS; and 


ſo little does the plaintiff, Gardiner, know of the action, or 
Its effects, that "3; ſays, he was only to recover FIVE HUN- 


us —.— Laying all theſe circumſtances together, 


are you of opinion, that it was a fair diſcovery, and an ac- 


tion brought for the ſake of juſtice ? or was it merely colour- 
able, in order to ſerve and ſhelter lord Poricheſter? If you 
ſhould be of opinion, that this judgment was obtained, in 
a fraudulent, and colluſfive way, this part of the defence, 


muſt be laid entirely out of the caſe.” 


« You muft then conſider, whether, from the. evidence, 
you are ſatisfied, that Mr. Briſtow. gave money to theſe 
voters ; and was employed by the defendant, lord Portcheſter, 


ſo to have done. It reſts within your own breaſts ; you are 


to exerciſe your own judgments ; you are not to give credit 
to what the counſel for the plaintiff has ſaid, reſpecting the 
expences his client has been put to, in the proſecution of this 
buſineſs; nor are you to conſider, though the plaintiff was 
one of the candidates, at the laſt election for the borough 
of Cricklage, whether they mean this, an action for the ſake 
of juſtice, or an action only, for pecuniary advantage; with 
this you have nothing to do.“ | 

„ Gentlemen. You are to conſider the evidence, which 
has been given, reſpecting the particular voters, who re- 
ceived this money; it is not ſtrong againſt them all; againſt 
ſome of them it is very ſtrong and concluſive. When voters 
come into this houſe, at the time Briſtow Was diſtributing 
the money, are ſeen to 2⁰ into the room, and after a 
mort ſtay, come out, and go away: this is a degree 
of evidence, that they went there, for the purpoſe of re- 
ceiving the money. But, as I told you before, with regard 
to the number of penalties, ſuppoſing you to be of opinion, 
that the plaintiſf has proved the agency of Briow, you are 
to 
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to exerciſe your ſound diſcretion; and I am —ö you will 


do juſtice between the parties.“ 
Upon the whole of the caſe, if you are of opinion, that 


this money was not given, to theſe people, for the purpoſe. 
of influencing their votes at the laſt election; you will find 


your verdict for the defzxdant. On the other hand, if you 
are ſatisfied, that it was given by Briſtoæv, for this purpoſe, 
and that he was employed by lord Portebeſter ſo to do, in 
that caſe, you will find for the plaintiſ f. | 5 


VERDICT. for de Pie 


FIVE THOUSAND POUNDS®, 


On the 3d Count Henry Burchall „„ 
On the 7th Count lVilliam Waine 
On the gth Count Chriſtopher Poulton 
On the 13th Count John Carter 
On the 17th Couni—Thomas Fitcher 
On the 21ſt Count -Millian Cuſ5 

On the 23d Count—Wll:am Strange 

On the 25th Count Robert Eyles 

On the 27th Count —Villiam Daiſh 
On the 35th Count 7 Tinſey 


The preceding trial came on, at ſeven o'clock in the 


morning, and it was near fix in the evening, before the 


verdit was found. The court then adjourned for an hour 


and an half, when they again met, and when the other 
action, was called on for trial, 


* For the proceedings upon this verdiQ, ſee chapters the Deck 
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po [{CRICKLADE CASE. 


. COUNSEL. 
For the Plaintiff, For the mage 
Mr. BAxckorr, Mr. DunninG, 
Mr. Serjeant Rook, Mr. Mokkls, 
Mr. Lawzence, Mr. Barr. 
Mr. Buxkovons, . 


Mr. ByrkE. 


Mr. Buzz. ſtated the declaration, 


Mr. BEARCROFT opened the cauſe, by ſtating the 
nature of the action, the conduct of Bri/ow, the conduct of 
lord Portchefier, and the particular chain of evidence, which 
brought the caſe home to the defendant. 

To fave time to the court and j jury, it was agreed by the 
coynſel on both ſides, that the eyidence of the agency of 
Briſtoau, which had been given on the former trial, ſhould 
be read from the judge's notes, as evidence 1 in this. N 
Mr. BEAR CROFT, then made ſome general ob- 
ſervatipns, upon the dangerous and fatal conſequences of 
bribery and corruption at elections, and the particular duty 
of jurymen, who valued the laws, the liberty, and the con- 
ſtitution, of their country; and concluded his opening, 
with ſaying, that he ſhould call his witneſſes, to prove the 
ſpecific acts of bribery, charged in the declaration, and 
ſhould ſet down, in the full confidence, that the gentlemen 
of the Jury, would diſcharge their duty to their country, 
and their conſciences, by finding a verdict for the plaintiff, 
upon as many counts as might | be proved. 


EVIDENCE for the bude 


THO MAS MANN GUNN; William Beale ; Fohn 
Harriſon 3 Thomas Davis; - George Ti ownſend ; Fohn Skillin ; 
Deborah Gunn ; ; and 7 illiam Fames, the elder; were the 


| witneſſes examined, to prove we particular acts of bribery. 


D E- 


o 


CHAPTER V. 151 
DE F E N C E. "Tl 


Mr. D U NNING, though very ill, and much fatigued, : 


by the former trial, exerted himſelf, in this, moſt ably, in. 
his defence. He ſaid, he had been miſunderſtood in the 
morning, for he had then contended, as he now con- 
tended, that a man being proved, to have been the agent 
of another, in one buſineſs, did not make him his agent in 


another. He admitted, that Byifow was the agent of lord 


Portebeſter, for laying out his money at Cricilade, in the 
purchaſe of houſes, and on mortgages; but inſiſted, that 
he was not his agent, for any corrupt purpoſe whatever. 
He then contended, that the admiſſion of Mr. Bearcroft, 
that Bri/low was the agent of Mr. Macpherfon, in this elec- 
tion, was of itſelf ſufficient to intitle the defendant, to an 
acquittal; and concluded with a long, pointed, and ani- 
mated addreſs, to the paſſions of the jury. 


No witneſs having been examined, on the part of the de- 
fendant, there was no reply. - 


CHARGE ro ru JURY, 
Mr. Juſtice BULLER. 


« Gentlemen of the Jury. As the counſel, on both fides,. 


agree, that the merits of this cauſe, reſt upon the ſame evi- 
. dence, as was given in the former cauſe, which was tried in 
the morning, to ſave time they have left it to me, to ſtate 
from my notes, the evidence which was then given, to prove 
John Briflow, the agent of my lord Portchefter, at this 
2 8 

Though there were a number of queſtions, which * 
out of the caſe in the morning, yet in this, there is but one 
queſtion, and that is, whether you ſhall ſay for the den- 
dant, or for the plaintiff; if for the Maintiff, __ you are 
to ſee what number of counts he has prove 
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% | CRICKLANE CATE. 


But the firſt, and indeed moſt material, queſtion, in 
this cauſe, is, whether the defendant, lord Portchefter, did 
employ John Brifow, to canvaſs for him in the borough of 
Cricklade, and to diſtribute money to the voters, in the 
manner ſtated in the declaration. Now, as to that queſtion, 
I ſhall ſtate the evidence preciſely, in the ſame manner as 
I did, to the jury in the morning. This part of the caſe, 
Gentlemen, mult depend upon the defendant's own acts; for 
you have been truly told, that a man cannot be charged 
with the offence of another, becauſe that man has thought 
fit, to call himſelf the agent of another. You have likewiſe 
been told, very properly, that no man can, make himſelf 
agent for one, who does not employ him. The criminal 
acts of one man, cannot affect another, unleſs he, by his 
own act, approves of them, and adopts them. Briftow may 
have been concerned for lord Portchefter, as his agent in one 
buſineſs, and not in another; but the queſtion for your con- 
ſideration, and upon which this cauſe turns, is, whether he 
was employed by lord Poricheſter, to act as his agent, at this 
election. To prove that he was ſo, there are ſeveral wit- . 
neſſes called, who ſpeak to the conduct of the de efendant, at 
en 3 to, and at, the election.“ : 


Mr. Juſtice BULLER then rod to the jury, the 
evidence that had been given, in the former cauſe, 
in proof of the agency of Briftow. 


Gentlemen. This is the whole of the evidence given, 
on the part of the plaintiff, on the queſtion, whether the de- 
fendant, lord Portchejter, did employ Briffow, to corrupt 
the voters at Cricklade, at the laſt election, in the manner 
he did. It is proved, that, at different times, Brifow gave 
money to the voters; that lord Portchefer was twice at Crick- 
lage, before the election; and that Brifow was always with 
him. It is likewiſe proved, that the defendant was the firſt 
who introduced Mr. Macpherſon, to this borough, and on 
whoſe intereſt, he was elected. Before the laſt election, he 

em- 


* 7 


employs Briftow again; he a 1 1 with him; 
and has a meeting of the voters, at the White Swan. + Saun - 
ders, when in diſtreſs, applies to lord Portchefter for money, 
and 1s directed by him to Bri/ow, who ſupplied him. When 
the defendant came to this borough, in January eighty, 
Briflow is conſtantly with him, and he then aſks the electors 
to vote for lord Portchefter's friend. When he comes again, 
juſt before the election, he canvaſſes with Mr. ie, for 
Mr. Macpberſon.“ | 

« Gentlemen. There is another leone worthy your 
conſideration; at the meeting of the voters, it was propoſed, 


that lord Porteheſter ſhould bring in two members, Which 


propoſal being objected to, by all the voters, except one 
or two, his lordſhip left the town next morning. It is like- 


wiſe in evidence, that the defendant ſaid, he had lent money 
to theſe people, upon notes of hand, and upon mortgages, 


but that he had not money to lend to every body. There 
was no evidence, from the defendant, of theſe notes, what 
they were ; none of them were produced ; if they were not 


made payable to him, as ſworn to by the plaintiff's wits 
neſſes, he had it in his power, to have contradicted it. It 
is from all theſe circumſtances, that you are to decide, whe- 


ther Briſtoa was employed, in this buſineſs, by wy lord 
Portchefter, or not.“ 

On the part of the defendant, in the cauſe that was tried 
in the morning, ſeveral witneſſes were called, to diſcredit 
the evidence of Thomas Mann Gunn ; but this 1s not material, 


for the circumſtances he ſwore to, are confirmed by the teſ- 


timony of other witneſſes, who are unimpeached. The queſy 
tion for you to conſider is, whether, from all the circum- 
ſtances, which I have ſtated, you are fatisfied, that lord 
Portcheſter did employ this man, Briflow. As to Briftow's 


conduct, ir is too groſs, for any one to ſay a word about; 


he diſtributes money to all the voters, who would accept 
of it; he goes to a public houſe, with notes ready prepared, 
Payable to lord Portehefter 3 ; and he invites the voters, to 
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54 CRICKEADE CASE. 


oome and receive this money, and to ſign theſe notes. This 
infamous conduct, is given up by the defendant's counſel. 
The firſt queſtion is, was Brifow employed by the 
"Seftndant 7 I have ſtated the evidence,” and you are'to judge, 
whether be was, or not. If you are ſatisſied on this point, 
then the other queſtion for your conſideration is, as to the 
number of voters, proved to have been corrupted. Thomas 
Mann Gunn has fpoken to feveral names, that are in the de- 
claration. He ſays, he ſaw them receive the money from 
Briflow, and give their notes of hand; he had the money 
himfelf, and gave his note, which he read, and was payable 
10 Henry Herbert, eſquire, now lord Porichefter. William 
Beale ſays, he applied to Bri ono for the purpoſe of borrow- 
ing money of him; the money was given to the witneſs. 
This man's caſe, ftands different from the others; he ſays, 
there was nothing ſaid about the election; he received the 
fame ſum, at the fame time, that the others received this 
money; but he ſwears, that he meant to pay it again, if 
called upon for it. The next witneſs, is Thomas Davis, 
who ſays, that he received the money; that he did not ori» 
ginally apply for it; but that Br:/ow ſent for him, to the 
White Swas, and when he came there, he received Five 
 Evineas. He ſays, that he underſtood it was, about riechion 
affairs; but he thought that it was for the laſt election. He 
adds, that he gave a note of hand for this money, which 
he was told was only ans and that it would never be 
called for.“ 
No, Gentlemen, it is difficult to reconcile this evi- 
: dence, with the ſtory which Beal told; ſeveral witneſſes have 
faid, that they received the money at the Swan Inn, where 
| Beal received it of Brifew. One witnefs faid, that he re- 
ceived Two GUINEAS: of Briftow, at the Croſs Keys, and 
ſome time after, Briffow gave him THREE GUINEAS more. 
He faid, that Bri/fow told him, he had a little money for 
him; the man went to the bite Swan, and received it; 
Briſtonu then told him, that it made IVI cvingas, and 
. he figned the note of hand.“ 


46 Gen- 


* 
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* Gentlemen. Nb has given evidence, on the 
counts in the declaration, to the number of eleven; but 
there is ſomething more for you to take into your conſide- 
ration, than the evidence brought to the bar. It is going 
too far to ſay, that you are bound to give a verdi on as 


many counts as have been proved. There is no more right 


a 


for this opinion, than to ſay, that every man, who is con- 
victed of a capital offence, ought to be hanged. In that 
caſe, it is in the breaſt of the judge, under the direction of 
the king. In this caſe, it is ſolely with you, to exerciſe 


your own diſcretion. If you ſee one man, hunting down 


another man ; hunting him, with the utmoſt rigour and ſe- 


yerity of law, it is a caſe, in which a jury, with an honeſt 


conſcience, may interpoſe. The whole is for your conſide - 
ration. You are to determine, under all the circumſtances; 


but remember mercy.” 


„Gentlemen. I ſhall ſay nothing more, than what I ſaid 
on the other cauſe; if you are ſatisfied that Briſtoau. was em- 
ployed, in this election, by my lord Portebeſer, you will 
find a verdict for the plaintiff; if the contrary is your 
opinion, you will find for the defendant. If for the plain- 


tif, you will give what number of penalties, yon think 


proper“. 5 | | 
, | VER. 


\ 


* If the ſtatute, under which this ation was brought, enacts a 


penalty for every offence ; if the evidence of the plaintiff, upon this 
trial, proved the defendant guilty of eleven offences ; and if the jury 
ſwore, a true verdict to give, according to the evidence; by what rule 


of law can this charge be ſupported ? by what kind of reaſoning can 
it lull the koneſt feelings of conſcience, or be made conſiſtent with 


ſound principles of ſubſtantial juſtice ? | 
See more upon this ſubject, in a note in chapter the ſixth. 

See alſo chapter the twelfth, for the trial of lord Portchefter's 
action againſt Mr. Petrie, when Mr. Juſlice Buller in his charge, 
after ſtating the evidence, directed the jury, to conſider how many 
penalties had been proved, and fo to give their verdicl. 

Hunting down ; hunting wit 
Is not this inſinuating a motive in the plaintiff, in a manner calcu- 
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the utmoſt rigour and ſeverity of lam. 


lated to operate upon the paſſions of the jury? and yet, in chapter. 
the twelfth, Mr. Juſtice Buller expreſsly fays, that with. the motive 
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Gt 


: IP E f R D 1 c / for 50 Plaintiff... 


ane THOUSAND POUNDS. 


05 the iſt Count omas Mann Gunn 500 


On the gth Count Richard Pater: os 

On the 11th Count —Villiam Barrett s 

on the 55th Count—Thomas Pil. o 
L200 


4 %% 4 n 2 
o 1 4 3 


There were the ſame proceedings in conſequence of this 
verdict, as there were in conſequence of the verdict in 
page 149; for the particulars of which, ſee alſo chapters 
the eighteenth ang nineteenth. 


— 
| 

In Zafer Term 1782, (11th May) Mr. Petrie commenced 
another action againſt lord Portcheſter, and filed the bill in 
the King's Bench office, declaring againſt his lordſhip for 
FIFTY THOUSAND POUNDS, for corrupting other fifty voters 
of Cricklade, at the general election in September 1780, to 

vote for Mr. Macpherſon. Fs i 
' In this bill, there were two counts to each name, exactly 
the ſame as in the two preceding bills. 

Lord Portchefter not entering an appearance, Mr. Petrie 
ſued out a writ of Diſtringas, and an Alias Diftringas, and 
the levies were made in due form. 7 

Stil] no appearance being entered, in Hilary Term fol- 
lowing (8th February 1783) upon the motion of Mr. Mood, 
the court of King's Bench increaſed the iſſues to Five muN- 
RED POUNDS. | | | 


was not rue, that Mr. Petrie was hunting down any man; but it was 

true, that a moſt powerful combination of dignity, riches, and in- 
. fluence was formed, for the avowed purpoſe of hunting him down 

PR the chicane of law, with the technical fineſſe of the « courts. 


6 . Lord 


CHAPTER v. 157 
Lord Portchefter then appeared, and pleaded the general 


iſſue. 

In this ſituation this action ſtood, on the 3d of Fuly 
178 3. when the judgments of the court of King's Bench were 
given againſt lord Portchefler, upon the writs of Audits 
Nuerela *, which his lordſhip had brought, to ſet aſide the 
judgments upon the two verdits which Mr. Petrie had ob- 
tained againſt him, as ſtated in this chapter. 


On the 17th of July 1783, Mr. Petrie withdrew the re- 
cord of this action. 
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W CHAPTER THE SIXT H. 


— .  — a 
ACTIONS acainsr Tus VOTERS; 
(ons HUNDRED AND THIRTEEN) 
- MOTIONS rox NEW TRIALS; 
INDICTMENT or GUNN ror PERJURY; 
His ACQUITTAL4- andthe fabſequent PROCEEDINGS. 


. O<  OOACOAOOACCOOOYk Vn 


Six or Seven of the Writs, in theſe Actions, were ſued out 
in Michaelmas Term 1780 ſome few in Eafter Term 1781; 
but the major part of them, were ſued out in Trinity Term 

1781; in which Term likewiſe, the Declarations and Iſſues 
were delivered. Theſe having been all preciſely the ſame, 
for the Sake of Diſpatch and Accuracy, they were printed. 
It will be neceſſary only to particularize one. 


SAMUEL PETRIE, Eſquire, « < PLAINTIFF, 
ROBERT HOPKINS, - - -< < DEFENDANT. 


ECL A RA T1 DN. 
<P RINITY TER NM. | 
c In the Twenty-firſt Year of the Reign of King GzorGE 
e the Third.“ 8 
„S TrORMONT AND WAY.” 


*« Wiltfoire,  « CAMUEL PET RI E, eſquire, com- 
* to wit. Fc plains of Robert Hopkins, being in the 
| | | e cuſtody 


cue er * 


«« cuſtody of the marſhal of the Maral/ea, of aur ſovereign | 


ce lord the king, before the king himſelf, of a plea, that 
« he render to the ſaid | Samuel Petrie ons THOUSAND 


«« pouNDs, of Jawful money of Great Britain, which he 


<« owes to, and. e © detains 1 50 him, Fc. For that 
6c whereas, 6 58 8 | 19483 | n 


Then follows the 858 part, which is literally 
the ſame, as the formal part in the declaration 
_ againſt John Briftow, Vide chapter the firſt, 
After which follows the ſpecific charge, wiz. 


« And the ſaid Samuel Petrie further fays, that the faid 
i Robert Hopkins, who then, and there, and at the time of 
« the {aid election, had a right to vote in that election, not 
t regarding the ſtatute, in ſuch caſe made and provided, 
« nor fearing the penalties therein contained, after the 
« twenty-fourth day of June, in the year of our Lord one 
*« thoufand, ſeven hundred, and twenty- nine, and before 
** 1 faid election, of two hurgeſſes for the ſaid borough, 

© to wit, on the ſaid eleventh day of September, in the 
0 2 ear aforeſaid, at the borough of Cricilade 
« aforeſaid, did corruptly take and reeeive, of and from 
* one: Jobn. Briftow, a large ſum of money, to wit, the 
de ſum af iV GUINEA, as A gift and reward, for ham, 
«© the ſaid Robert Hopkins, to give his vote in that election, 
« for the ſaid John Macpherſon, contrary, to the form and 
<< effect of the Ratute, in ſuch caſe lately made and pro- 
vided, whereby, and by force of the ſaid ſtatute, an ac- 
* tion hath accrued to the ſaid Samuel Petrie, to demand 
&« and have, of and from, the ſaid Robert Hophins, for his 
*« ſaid offence, the ſum of Five HUNDRED PouNDs, parcel 
'* of the uid Hed. e zan POUNDS: Sn EAR” 


\ 


* In the actions againſt thoſe, who offered to poll, but were not 
admitted by the returning officer, the deſcription was, who claimed 
to have had a right, to vote * that elections * 


1 | | % And 
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% And the ſaid” Samuel Petrie further ſays, that the ſaid 


964 "Robert Hopkins, who then, and there, and at the time of 


cs the ſaid election, had a right to vote in that election, af. 
« terwards, to wit, on the ſaid eleventh day of September, 
ce in the twentieth year aforeſaid, at the borough of Crick- 
ce lade aforeſaid, did corruptly take and receive, of and from 
«« one Heury Herbert, eſquire, now lord Portebeſter, a large 
* ſum of money, to wit, the further ſum of IvE GIN EAS, 
«* as a gift and reward, for him the ſaid Robert Hopkins, to 
« give his vote in that election, for the ſaid Jabn Macpber- 
7 ſon, contrary to the form and effect of the ſtatute, in ſuch 
tc caſe lately made and provided, whereby, and by force of 
<< the ſaid ſtatute, an action hath accrued to the ſaid Samuel 


Petrie, to demand, and have, of and from the ſaid Ro- 


«© Bert Hophins, for his ſaid laſt- mentioned offence, the fur- 


ec ther ſum of Five HUN DRED POUNDS, reſidue of the ſaid 


%% THOUSAND / POUNDS above demanded. Vet, the 
* ſaid Robert Hophins, although often. requeſted » hath not 
<< paid the ſaid ONE THOUSAND POUNDS, or any part 
«© thereof, to the ſaid Samuel Petrie; but to pay the ſame, 


c or any part thereof, to the ſaid Samuel Petrie, he, the 


«+. ſaid. Robert, Hopkins, altogether refuſed, and flill doth 
„ refuſe, to the damage of the ſaid Samuel Petrie of 
„ TWENTY POUNDS; and therefore he . ſuit, Sc,” 


JOHN DOE.“ 
85 « Pledges to proſecute AND 
| RICHARD ROE. 2 


This defendant, and all the other defendants, pleaded the 
general iſſue, and the cauſes were ordered for trial, at the 
following aſſizes for the county of Vilis; and accordingly 
were tried, at the ſummer aſſizes, at 2 Bury, on the firſt 


\ day of Auguſt 1781. 


Special juries having been rack, for the actions alt 
Robert Hophins, Thomas Fitcher, and Heary Burchall, theſe 


were firſt called on for trial. 


Three 


H AF T E R VI. 161 


Three jaries were fruck, but it was agreed by the eoun- 
ſel on both . that the three e ſhould be wan 
. os n my 


keel 7 the Trial. 


A 012 
' COUNSEL. 
ge ved For the defendant. 
Mr. Dux Rix, Mr. Serjeant Gxosx, 
Mr. Serjeant Rook z, Mr. Monis, 
Mr. Buxk E. | Mr. Barr. 


The Hon. Mr. Ppirr. 
. un ated the declarations, 


Mr. DUNNING. 


ce May it pleaſe your Lordiip, and you Gentlemen 
of the jury,” 


I am counſel in theſe cauſes, for the plaintiff Mr. Petrie, 
and I have the pleaſure to think, from what you heard of 
this buſineſs, in the courſe of yeſterday, and of the cha- 
rater and conduct of a Mr. Brifoww, that I ſhall have no 
fort of occaſion to take up much of your time.” | 

% You all know, that in Seprember laſt, there was an 
election at Cricklade, as there was at every other borough 
in the kingdom. You likewiſe are well acquainted, with 
the tranſactions, which were carried on, at that election, in 
conſequence of which, lord Portchefter, Mr. Petrie, and all 
theſe voters of that borough, appear before you in this 
place. ” | | © 

„Gentlemen. Under various ee a perſon of the 
name of Briffow, having diſtributed vaſt ſums of money, 
to theſe voters, has given riſe, to all the preſent actions. 
Mr. Macpherſon, the friend of Briftow, derived the benefit 
of that corruption; the natural effect of it, procured him a 
conſiderable majority upon the poll; his election was carried 
through that influence alone.“ 

L . 
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Mr. Petrie, with a conſiderable inferiority, knew then, 
as he knows now; that he had a majority of fair, and legal 
votes; and that the diſparity between his numbers, and the 
numbers of his opponents, proceeded wholly from the bri- 
bery and corruption, which had been ſo ſhamefully practiſed.“ 


„ Gentlemen. Thoſe who know the defendants, will 
eafily conceive, and readily believe, that, in theſe, actions, 
the plaintiff has been inſtigated alone by public motives, 
They are ſure to run him to a very heavy expence; and, 
with the convictions, and judgments compleated, he is 
equally ſure, that he will never recover a ſix-pence. Never 
was there a caſe, to which the old proverb could more 
pointedly apply, fue @ beggar, and catchia louſe. This 
is the ſituation, in which they will leave him: His only 
view, his only motive, in theſe proſecutions, and his ſole 
object in enforcing this law, is to puniſh. theſe offenders, and 
to ſtrip them of a valuable franchiſe, which they have ſo 
groſsly and ſo ſhamefully abuſed.” 

The preſent defendants, are not, as were the defendant 
in the former cauſes, the corruptors; they are not the givers 
of the bribe, but thoſe who received it; not thoſe, who 
were ſeated at a table, and diſtributed money to all who had 
votes, and would accept of it; but thoſe, who, in conſe- 
quence of a general invitation, came and received the money 


of Mr. Briſtoav to vote, and who accordingly. did vote, for 


the party, for whom he was engaged. We have nct 
to talk or to puzzle about the object of the cauſe; the 


objects of theſe actions, are not behind the curtain; or, as 


it was ſaid in the cauſes of yeſterday, imprudently brought 
before the court, We are now purſuing thoſe, for whom 
no man can feel any compaſſion, for they have brought them- 
ſelves, into their preſent ſituation, by their own folly, and 


by their own wickedneſs. .. Whatever their ſufferings may 


be, they richly deſerve them; they will profit by them; and 
they will teach others, the danger of violating er ſacred 
and valuable privileges.“ 


& That 


£ H K EA vl. 163 


ts That there was ſuch a man 2s Brio, Who, i in che 
4 of the year eighty, engaged a room at a houſe in 


Cricklade '3 who invited the voters to come to him there, and 


to receive FIVE "Guns each; and who actually did give 


chat ſum, to all who came to him: Theſe are circumſtances, 


% a 7 


too notorious to be denied; which, if neceſſary, I am ready 


to prove; but; to ſave a great deal of time, and much trou- 
ble, I ſhall propoſe to the gentlemen on the other fide, that 
the evidence, upon this ſabje&, in the former cauſes, ſhall 
be admitted as evidence in theſe. This being admitted, 


we ſhall call our witneſſes, Who will prove, that they either | 


* 


ſaw the defendants, receive chis corrupt money from Briſtow 
or "heard them afterwards acknowledge, that wen bad re- 
ceived % 

Though they are ee actions, yet, for the atk of 
diſpatch, three of them are claſſed together, to be tried at 


the ſame time. 'The number is not ſuch, as can poflibly 


be attended, with any wee e Kicker to judge or 
jury. „ 25:5 1 
I think it unneceſſary, to ſtate any further _— 
matter. The freedom of election, has been grofsly violated; 
and it is our reciprocal duty, to puniſh the offenders, by en- 
forcing the law.” 2 | | 
% Gehildmen. When we Rabe talled ons witneſſes, and 
proved the fact, you will find your verdict for the p/aintif.”* 
me] Eg | 
Mr. Serjeant GROSE, as counſel for the defendants, 
admitted the fact, of Brifow having been at Gunn's houſe, 


and of the corrupt diſtribution, he there | Es of money to 
the voters. 


EVIDENCE. 
WILLIAM HINTON ſworn. Examined by Mr. Pite. 
He depoſed, that he knew Robert Hopkins ; that he re- 
menvered they were talking about the rivs Gufneas, 
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which were given away by! Mr. Brifoao, : and Hopkins ſaid, he 
had received them, and that it was very wrong to make the 
voters giye notes, hut he believed it was of no conſequence, 
becauſe they: would neyer be called for. That he knew Tho« 
mas. Fitcher ;, that hat he heard, him fay,. he had received the 
FAVE, biss, but he did not mention Mr. Briftow's 
name, or the name of any body elſe; that they were talking 
aboyt the money that was giving away, at the time the mo- 
r Vas den at M. Gunm s, to the reſt of the voters. 


RG E. 4 'D 4 M 8 orn. Examined by Mr, Burke, 
NY and Mr. Dunning. 


2 . et he knew Thoma: F. itcher, and believed 
he was a voter ; that he was in the room with Briflow, at 
the White, Saua; that he ſaw, the money on the table, and 
from what he heard, he had reaſon to belieye, that Fitcher 
had the money. That he knew Henry Burchall, who like- 
wiſe. was in the room. That he f. aw money on the table ; 
. looked — the fire; and did not ſee him receive it. 


/ b73 61% 
- — . 


vor Crofrrexamined by Mr. Serjeant G R osk. 
.T hay he, did nat #p Burchall take the my. vp- 


c Q U] R 8 Brother 11 At 38 e of 
e s having. the money. This is a ſhop of corruption; : 


every man who has a vote, goes to this place, and has mo- 
ney of Briffew, who has money 'on the table, ed out 


to every; Tor, who came. 


GEORGE. 70 FNSEND Ren - Exantined by 
Mr. Serjeant Rooke. | 


He depoſed, that he knew Henry Burchall, and that he 
heard him fay, he had received the Five GUINEAS of 
Mr, Brifes, at Mr. Gun 82 the White Swan, at Cricklage. 


„% EE EEE * 


PRs 


5 . F, K N K. 

Ni D4ta $4 c 85 a 1 

1 _ I ve 
5 1 14. 


"Mr. Seda 6G ROS E. ö * ; 


8 105 it pleaſe your- Lordſhip, and you, genes 
of the Jury.“ 0 
e You have heard what the evidence is, which has been 
given, to convict the de/endants. It is no more, than the 
confeſſion of one man to another, that he had received mo- 
ney, which, it ſeems, is allowed to be a corrupt bribe.” 


“Gentlemen. I know very well, where there is a great 


deal of corruption going forward, men very frequently vote, 
not for favours which they received, but in expe&ation of 
ſome futufe recompenſe. I am ſorry to ſay, that this has 
been the caſe with this borough, where men have boaſted 
of that corruption, of which they have not partovk.” With 
reſpect to the preſent defendants, there is neither evidence 
of their receiving the money, nor proof that bro {fe tee; in 
conſequence of having received it. 
“Gentlemen. It is ſaid by my learned friend, on the 
other ſide, that all theſe voters are very poor, and that the 
plaintiff can have no mercenary view, or any other motive 
in theſe actions, but to ſtrip them of a franchiſe, which 
they have abuſed. But of theſe franchiſes, great care ſhould 


be taken, that they are not deprived, but upon the cleareſt 


evidence; upon the fulleſt proof, that they actually received 
this money, in order to influence their votes. By theſe con- 
victions, [beſides ſtripping theſe voters of their franchiſe, 
judgments may hang over their heads, and be made uſe of, 


to the worſt of purpoſes. Mr. Petrie may, or may not, juſt 


as he pleaſes, take out thoſe judgments. He may ſend them 
to rot in a jail, if he thinks proper; for they are poor, and 
unable to pay the penalty. My learned friend ſaid, ſue a 
beggar, and nothing could be got but a louſe; but in the 
| preſent caſe, certainly more may be got, for as I ſaid be- 
fore, judgments may hang over their heads, and be ap- 


plied to the worſt of purpoſes.” 
; 3 | oY Gen- 
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- . 


Gentlemen. With reſpect to theſe three deſendanti, 
1 have no particular evidence, to contradict the witneſſes, 
You will conſider the very great hardſhip, which will attend 
the con viction of theſe men, and how exceeding light the 
evidence is, which has been brought to Toppert the charge,” 


"FR C H A R G E ro THE JURY. | 
Mr. Juſtice BULL ER. ä 
cc Gentlemen of the Jury, This caſe "an in a very nar. 


row compaſs. Without going over all the evidence, that was 


given yeſterday, reſpecting the diſtribution of the money to 


the voters of Cricklade, it is allowed, that this was a ſhop 


of corruption, and that Briſtow ſat there, and gave money 
to every body, who had a vote, and came and aſked for it. 
People going to this houſe, at the time he was fitting in 
the room, diſtributing this money, and going into this room 
alone, is a degree of evidence againſt the Je/eudants, Being 
in this room, when the money was giving away, though 
they were not ſeen to receive it, 1s a proof that they had the 
money; for there could be no other purpoſe for which they 
could be there.” 

Gentlemen. The Vghteſt evidegce Is againſt T homas 
Fitcher ; Hinton ſays, that Fitcher told him, that he had re- 
ceived the FIVE GUINEAS, What is that? Though the wit- 
neſs ſays, he did not mention Mr. Brifow, or of whom he 
had them; it does not require an explanation. With reſpect 
to the others; George Adams ſays, he was in the room with 
Briſtow, and that he ſaw all thoſe people come into the 
room; he did not ſee them receive the money; he ſat at the 
fire, with his face towards it, but he ſaw money on the 
table, and he believes they had it. George Townſend is 
called, and was aſked, whether he heard Henry Burchall ſay 
any thing of this money. He ſays, that Burchall told him, 
that he had received the Five SUI N EAS. Hinten likewile 


ſays, 


5 307120145 881 
CHAPTER "VE - 


* 050915! 

ſays, that he heard Hephins 70 that. he had odio the 
money. There i is the ſtrongeſt evidence againſt theſe two, 
that can de. Hinton tells you further, that Hopkins ſaid, it 
was wrong to take a note of hand from the voters, but lie 
believed jit of no conſequence, as it never would be called 
for.“ —. 3 | 

„Gentlemen. When yo ſee, that the . was a ſcene 
of bribery and corruption, the fact ſpeaks for itſelf. It is 
not as ſtated by the defendant's counſel, that the cleareſt evi- 
dence ſhould be produced before you, to convict the defen- 
dants. There are other ways, than actually ſeeing them re- 
ceive this money, to prove that they received it, to the ſa- 
tisfaction of every one, who hears the evidence. Gentlemen. 
You will exerciſe your judgment; if you are of opinion, 
that the fact is proved, you will find for the plaintiff; if you 
are of a contrary ae. you will give your verdict for 
the fy” | * 46.50% got 


4 


VERDICT for the Plainif, 


againſt the three Defendants, 8 
FIFTEEN. HUNDRED POUNDS. & 


On the firſt Count in each Declaration, as all the other 
yerdicts were given. 


— — ———————— f— 


Mr. Baron PE RRV N having, the preceding day, 
finiſhed all the buſineſs of the aſſize at Saliſbury, on the 
crown fide; and on the zi, prias ſide, there remaining many 
of the Crictlade cauſes to try; it was ſettled, that while 
ſome of the actions againſt the voters, were trying before 
Mr. Juſtice Buller, in one court; others of thoſe actions, 
ſhould be tried before Mr. Baron Perryn, in the other. 

It was then agreed, between the parties, that ſix of theſe 


cauſes, ſhould be tried by the ſame jury, at the ſame time, 


which was accordingly done in both courts. 
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Nr. DUNNIN G opened che trial of che, firſt fx, 
before Mr. J uſtice Bu/ler, with obſervations ſimilar to thoſe 
he had made, at the opening of the preceding cauſes. After 
which, Thomas. Manu Gunn, and George neee were ex- 
amined, as witneſſes againſt the efandan⁰ ti. 

Mr. Serjeant GR OSE, in his defence, e on 
the attempt that was made, to conſign the defendants, who 
were poor and unable to pay the penalties, to perpetual im- 
priſonment. He then began an attack, upon the character 
of Gunn, who had given evidence, againſt ſive of theſe ſix 
defendants. | 

Mr. Juſtice BULLER, in his whine to the jury, re- 
marked, that ſuch obſervations were improper ; that it was 


natural to ſuppoſe, that the man, who kept the houſe, where 
this ſhop of corruption was, ſhould ſee more, hear more, 


and know more, than any other perſon; that ſome he ſaw 


Teceive the money ; others he ſaw go into the room, who 


came to him afterwards, told him, that they had received 


the money of Brifow ; and that the corruption, which had 


prevailed in this borough, was ſo very groſs, that they pub- 
lickly boaſted, and gloried, in what they had done. If the 
fact had been doubtful, or contradicted by other evidence, 
then, Mr. Juſtice Buller ſaid, they muſt have exerciſed their 
Judgments, on which fide, the truth lay ; but when the cir- 


cumſtances were ſo ſtrong, and the evidence uncontradicted, 


by other witneſſes, they muſt, of conrſe, give credit, to 
what had been ſworn, | 


yo Jary immediately found a VERDICT for the Plaintif, 
ahgainſt the ſix Defendants. 


THREE THOUSAND POUNDS, 


— —— Er Cm 


After this, it was agreed, by the counſel on both ſides, 
that ppon the ſubſequent trials, no obſervations or comments 
ſhould be made to the juries, but to reſt the deciſion of each 


cauſe, wholly upon the evidence. 


'This 


CHAPTER: VI: af 


This agreement was long moſt 8 kept; during 
many trials, nothing was ſaid. by the counſel, except in the 
examination of the witneſſes; and Mr. Juſtice Buller, ſaid 
little to the different juries. The following will ſhow the 
nature of the charges. Gentlemen of the jury. There 
cc is nothing to contradict Guun, in any reſpect. George 


e Townſend, and Mrs. Gunn are called, who confirm what 


« he ſaid, there is no evidence to contradict him; you will 
« exerciſe your judgment, and find either for the piaintif, 
« or for the defendants.?——— Another. Gentlemen.“ 
« You will find a verdict againſt all the defendants, except 
« one; there is no evidence to ſupport the charge againſt 


« him.” Another. Gentlemen of the jury.“ You - 


« will conſider the whole of the evidence, and if you are of 
«© opinion, that the charge is proved againſt the defendants, 
c you will find your verdict for the plaintif.” ——Another. 
6 Gentlemen.“ You will conſider of this caſe. The 
© evidence only goes againſt five of the defendants.” 
6 Gentlemen.“ <© You will conſider of your verdict,“ and 
e you will conſider of the caſe,” were the e e 
edly given. 

Mr. Serjeant GROSE, at length, after the evidence 
was Cloſed, upon one of the trials, addreſſed the jury as 
follows : | | 55 

«« Gentlemen. I cannot help riſing, when I find, that 
a whole town is to be ſent to jail, there to lie and rot; is 
to be ſent to perpetual impriſonment, upon the uncertain, 
prevaricating, contradictory, evidence, of this Thomas Mann 
Gunn, who 1s ſwearing away, their liberties and franchiſes.” 

« Gentlemen, They call Hinton; they call Townſend; 
and ſome body elſe; to ſpeak to the defendants. Theſe 
know nothing againſt either of them ; but they rely upon 
this man for their conviction, who, upon all occaſions, is 
ready to help them out. They would have willingly done 
without him; but being unable to prove any one act, againſt 
either of the defendants, this honeſt Mr. Gunn is Called up, 
for the Pate of proving, what no one elſe could prove.” 
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170 CRICKLADE' CASE. 


„His lordſhip very properly aſked him, how he recolleied 
the names of theſe people, and what they had ſaid, and yet 
did not remember, who was preſent. He never recollects 
the names of any one préeſent; nor does he know the parti 
cular time, or the place. Why then ſo particular, as to the 
ſubject? The reaſon is obvious; he will not remember either 
who were preſent, or the time, chat v we e may not be able, to 
convict him of perjury ' 1 

«« Now, Gentlemen, I beg you will ſeriouſly attend to 
this man's evidence, and obſerve how particular he is, about 
A, B, C, and D, and what they ſaid ; but knows nothing 
more; will not recollect any one circumftance, attending 
the converſation he ſpeaks to.“ | | 

«With reſpec to what he has Gals; concerning William 
Arden, you will call to your recollection, how he prevari- 
cated. I aſked him, if any body was preſent. He ſaid, there 
were many ; there might be forty. He knew there were 
people there, but could not remember who they were. Then 
he ſaid, there was not any body. Yet, Gentlemen, unac- 
countable as this ſtory is, upon this ſort of evidence, you 
are called upon, by the plaintiff, to convict theſe defendants. 
I truſt you will not give credit, to what this man has 
{worn.”? = | 

Mr. DUNNING. Gentlemen. As the learned 
Serjeant has thought proper to addreſs you, notwithſtanding 
the agreement between us, I feel myſelf bound to make 

ſome reply.“ | 

Gentlemen. Thomas Mann Gunn, by this ſpeech of my 
learned' friend, has been charged with prevarication and in- 
conſiſtency ; but how and where does that prevarication, and 
that inconſiſtency appear? The man was in the kitchen, 
when Gunz firſt ſaw him, where, he ſays, there were a great 
number of people; but, the converſation which he relates, 
was in a room, when the man followed him. There is no- 
thing inconſiſtent in this; neither is it ſtrange or impro- 
bable, that he ſhoyld not recollect = were in the BO, 
at the time. | 


F | Mr. 
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Mr. Serjeant G ROSE. Mr. D. 1 2 your 
pardon, but von have no right to ſay a 
obſervations.“ G 

Mr. D U NNIN G. 60 „But * have. a right 1 a 
| word, and to obſerve upon what you have ſaid. 1 am 
bound to do ſo ; it is my duty, not to: ſuffer, ſuch infinus- 
tions to paſs unnoticed.” | 1 | 

Mr. Serjegnt G ROSE. Then you, will do juſt as 
me 0 5 | | | 

. DUNNING. I had not ſaid a word about 
* it de efendants ; I have not ſaid a word about many fixes, 
that I might have obſerved upon, but which I did not, on 
account of the agreement we entered into. No other cir- 
cumftance ſhould have prevented me. I think the agree- 
ment is moſt groſsly violated. Your conduct, as well as 
mine, has been regulated by that agreement, and if you had 
not broke through 1 it, by attacking this man's evidence, I 
ſhould not, If any part of this evidence, had appeared to 


me to have been contradictory, 1 Thould not have ſtood up 
to vindicate him.“ 


$3 


Gentlemen. Thomas Mann Gunn appears to me, to de- 
ſerve as much credit, as any of the voters who have been 
called. I have paid attention to his evidence, and cannot 
perceive any contradiction whatſoever. It has been con- 
tended, that he ought not to be credited, becauſe he remem- 
bered what theſe people ſaid, which affects them; but can- 
not remember, who were preſent, when the different con- 

verſations paſſed. My Lord has, very properly, aſked the 
queſtion of him, how this happens. His explanation ſeems 
perfectly natural; that Mr. Petrie having a petition de- 


pending againſt the return, he kept freſh in his memory, 
all the circumſtances of thoſe converſations, and was conti- 


nually talking with different people upon the ſubject.“ 

« Gentlemen. I feel it my duty to obſerve to you thus 
much. have, till now, troubled you with no obſervation. 
My learned friend comes in, from another court, and for- 
getting the agreement between us, reflects upon the cha- 
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rafter and credit of f this witnels. Tf his teſtimony is not true, 
tet him contradi® it by evidence. 1 hope we ſhall, in the 
future trials, either keep by this agreement; or rendunce 
it entirely. If we abandon it, we mall both be at liberty, 
to make our obſerrations to > you p 1 the e circum 


Wen, as they occur.” wr... r 


* 
T's 4 


— 


CHARGE ro tut. JURY... 


- Mr. Jaltice BULLER. 5 15 RE 


cc Gentlemen of the Jury. We can * decide, 5 the 
evidence that is Iaid before us. You and J are bound, by 
our oaths, to adminiſter juſtice, The charges are againſt many, 
The ſame rule of Juſtice muſt govern in ane caſe, as in ano- 
ther. Whether it may, or may not, be attended with the 
impriſonment of the perſons of the 4% -fendants, and with de- 
priving them of their votes in future, are conſiderations with 
which we have nothing | to do. If they have ated contrary 
to law, they mult ſuffer the puniſhment of the law; they 
have brought it upon themſelves. The only queſtion you 
have to determine is ; whether they have, or have not, beep 
guilty of the charge, ſtated in the declaration.” | 
„ With reſpect to George Townſend ; he has all 8 ap- 
peared, a very credible . witneſs. There has been no con- 
tradition in his teſtimony, nor any. imputation upon his 
character. With reſpe& to the other witneſs, Thomas Mann 
Gunn; if I could find the ſmalleſt prevarication, I ſhould ſet 
aſide his teſtimony. He has appeared in ſome caſes, parti- 
cularly in this, as the pin-baſket, They called Townſend, 
and Hinton, to ſpeak. to the defendants, but they knew no- 
thing of their receiving this money, neither from their own 
confeſſion, nor in any other way ; then comes this pin-baſket 
laſt of all. If we had any ground to believe, that he was 
| ſpeaking falſe, we ſhould- not ſuffer him to give evidence ; 
but, as I ſaid beſore, the circumftances of the caſe, entitle 
him to credit againſt ſo many; the corruption having been 


E TT” 


1 


lo in it. 
: e. Vou bare heard the l aint als 
men ; if you. ſuppoſe, e that Gunz does not ſpeak truth, re- 
je& the whole of 44 evidence. It is for us, to diſcharge” 
our duty, in 2 fair and equal line of juſtice, i in all caſes 
that come before us, let the conſequences be what they may, 
to either party,” 


« You will conſider your verdict, and find either for the 


7 . or for the unt (a). 2 


4 11 V E R DIC 14 for "the Plan, 
, uy 125 againſt the fix Defændants. 
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(a) Does the doftrine in this 3 accord with the doctrine laid 
down b by Mr. "wm Buller, in his charge to the jury, chibpter” His 
th, page 1557 
Al 154 actions were ought under the ſame flatute (the 2d of 
Geo. II. . chap. 24) and the ſame oath was adminiſtered to all he 
Juries, « true verdicts. to give, according to the evidence. The actions 
in this chapter, were againſt the corrupt receivers; the aQlions i in 
chapter the fifth, were inſt the corrupt ger. 
TE ® the ſame rule of e, muſt govery,in on caſe, as in another"; if 
* fair and I, line of ie, ſhould rule in all caſes, let the 
quences be what they may”; if thoſe who ** have atted contrary to 
2 "mf ff ſuffer the puniſhment of the law®; if this be true doctrine; 
if the ſtatute of the 2d of Geo, II. enacts a penalt ys of five hundred 
pounds, for every offence againft that law ; and if a juryman's oath 
ia, to find a verdict according to the evidence; then ſurely i it can- 
not be true, that ** there is ſomething more for 4 Jury to take into their 
confideration, than the eridence ; or that it us going too far to ſay, 
that a jury are bound to give a uerdict, on as many counts as have been 
proved; it cannot be true, that a jury, conſiſtent with their. oath, 
can d exerciſe their own. diſcretion®”, oppoled o evidence, app to 
the. ſparizand the letter of the law. 
* Are you done”? (page 77). What p not dane pes Perfed Jews" 5 
page 78). 4. Feanſh attempt, to call evidence to prove, all that you can 
frowe"'.. (page, 79). In all trials upon penal ſtatutes, there is ſome con- 
_ to be obſerved. It is never underfload, that all the counts in & 


- ſame 


declaration are to be proved. You lay a vaſt number of counts in'your de- 


— and are endeauouring to e them all“. e 81). 
ua, f. ter 1 7 


Here again, uſtice Buller Rem to differ from himfelk; forif's 
"lu 1 e with an honeſt eiu, Wanger and exerc ie their 070% 


fa gr roſs, and 60 notorious) a and the pa tes, — fame time, | 
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| fa the court, OY Mr. Biroh Pages G. fans e 
was not given to the teſtimony of Thema: Mam Gunn, as 
there. was in the court, before II. Juſtice Buller. There 
having been no ſhort-hand writer, in Mr. Baron Perryn's 
court, the patticular arguments that Paſſed, and the opinion 
of the bench, upon this ſubject, cannot be ſtated.” But, 
judging from the fate of the cauſes, it appears, that few ver- 
dicts were there found, for the Naiwif, nr the” fingle 
evidence of this witneſs.” A 


He was however an important witnell, and fix of che 
actions having been linked together, there was no trial in 
which he was not examined, and each court was alternately 
at a ſtand waiting for his teſtimony, bn he was under 
examination in the other. 1 aner 


Of theſe one hundred and chirtocn ons againſt the 
voters, at the ſuit of Mr. Petrie, the records of which were 
carried down to Saliſbury, one hundred and five having been 
tried, Mr. Juſtice Buller ſoftly ſuggeſted to Mr. Dunning, to 
withdraw the records of the remaining eight. Mr. Dan- 
ning replying, that he had no power ſo to do, Mr. Petrie 
immediately gave his conſent to its being done. The ſoli- 
citors of Mr. Benfield, . and Mr. Macpherſon, Who defended 
theſe cauſes, then, on their part, e (5). Upon which, 


\ + "Ah. Mr. 


7 


Giſcretion”, e to hom bs 155% where IP was the 
neceſſity, thus to reſtrain evidence 

And if a jury, with an honeſt conſcience, might interpoſe, 111 
exerciſe diſcretion, oppoſed to evidence, in the caſe of a rich, cor- 
rupt giver ; why, with the ſame honeſty of "conſcience, might they 
not oppoſe eee to evidence, in tlie . of er ENT 
recetver f me 

() The mezning his 3 which nobody at the time ed 
comprehend, was afterwards fully explained. 

In Michaelmas Term 1781, theſe ſolicitors received frok Mr. Petrie; ö 
on account of their clients, the taxed coſts of the twenty-two ations, . 
in which verdiQs had been given for the defendants, amourifirhy” to 
ſeveral hundred pounds. . 

On the 12th of March 1782, they brought to trial a ſecond action 

againſt Mr. Petrie, at the ſuit of Mr. Benfield (for the particulars- 
& which, ſee chapter the fixteenth) in which action, Mr. Petrie ob- 
tained a verdi; but the taxed coſis, they have hitherto refuſed to pay. 


By 


1. "4 


ade; Juſtice Buller expreſſed his ſurprize, at the ſa me time 
obſervingy that if no better defence could be made, upon 
the trials of the remaining cauſes, than had been hitherto 
made, there eould hardly be a queſtion, what the fate of 
them would be. Thoſe gentlemen, upon this, reluctantly 
conſenting, the eight remaining records were withdrawn 
and of the cauſes tried, eighty-three verdicts, of Iv Hu- 
 DRED' POUNDS each, were found for the plaintiff, amount- 
ing to FORTY-ONE THOUSAND, FIVE HUNDRED POUNDS; 
and twenty-two verdicts were found for the ſeparate 4e. 
fendants (c). dE da FT Oe ne RO | 


- 
L. $ 


At the Michaelmas quarter ſeflions, at Marlborough, on 
the zd of Octaber 1781, Olive Mills, one of the voters, con- 
victed by the teſtimony of Tomas Mann Gunn, preferred to 
the grand jury, a bill of indictment againſt him, for wilful 
"By withdrawing the sends of the eight aQione" aaainſt "the 
voters, each party bore his own expence ; and the 'experice to the 
defendants would have been little increaſed, by carrying them to 


trial. If verdits were given againſt them, Mr. Petrie's expences 
would have been added to the verdicts, and his only demand could 


ave been upon the voters. If verdiats were given for any of the 


defendants, theſe ſolicitors eſtabliſhed a claim on Mr. Petrie; and ay 
they were reſolved to receive, and not to pay, the withdrawing of 
the records, deprived them of a chance, which they otherwiſe would 


have had. The fate of the poor voters, was a matter of the ſame 


perfect indifference to them, as it was to their clients, Mr. Ben- 


field and Mr. Macpherſon. 57 K ee 
(c) * At the ſummer aſfizes 1781, I obtained verdicts of five hundred 


* * 


« pounds each, againſt eighty-three of the voters of the boroi h. 
« Againſt a ſtill greater number I had commenced actions, whit , 


7 


«at the ſame enormous expence with which theſe verdicts were 


% obtained, might have been followed up with convictions; but the 


« general corruption having been fully proved, which was the ſole 


object of the actions againſt the voters, I thought it unneceſſar 


« to proceed further againſt men, who, from ignorance alone, had 


„ violated the law.” 


* 
1 


Mr. Petriss Addreſs, to the EleQors of Crich/ade, the 


15th of Oftober, 1783. 0 
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ne perjury, in the evidence he had given, upon 
the trial of that action; which having been found a true bill, 
Gum immediately put in bail, for his appearance. - 7 - -» 

On the 'gth of November 1781, Mr. Serjeant Ge moved 
the court of King's Bench, for rules to ſnew Eauſe,” why new 
trials ſhould not be granted, in forty.eight of Mr. Petyie's 


actions againſt the voters, the verdicts having been obtained, 


at the preceding aſſizes at Saliſbury, by the ſingle evidence 
of : Thomas Mann Gunn, who ſtood indicted for wilfal and 
corrupt perjury, in evidence * 1 him, ar me u 
aſſiʒ es. 

Lord MAN S FIELD deſired the affidavits might be 
read; and there having been no affidavit, either filed, or 


e upon . e the ws Wee to 8 the 
rules. 


The ſame tay; upon 45 nn of Mr. Bast the court 


granted a rule to ſhew cauſe, why there ſhould not be a new 
trial of Mr. Petrie's action againſt Olive Millu. This mo- 
tion was ſupported by the affidavit of Olive Mille, the Rev. 
Mr. Campbell, Mr. e n n een _ Fines 
Akerman. 

On the 21ſt November Sh the ſaid rol was N in 
the court of Ning s Bench, oppoſed by the affidayits of _ 
Petrie, Mr. Kinderley, and Mr. Myers. 

Mr. Juſtice WL ER AA the evidence upon 
the trial. 

Mr. DUNNING argued: upon every allegation in the 
_ affidavits ; obſerved upon the abſurdity of Olive Mills ſwear- 
ing, that Mr. Petrie had ſingled him out, as an object of 
proſecution, only becauſe he was known to be a man of for- 
tune, when, at the ſame aſſizes, at which this action was 
tried, were tried between one and two hundred actions, in 
which Mr. Petrie was plaintiſt, againſt other voters of Crick- 
lade, all ſtanding in exactly the ſame predicament with 
Mills; and contended, that the indiament againſt Gun 
could not be ſupported; that it aroſe from the ſpirit of party 
alone; that there was no imputation upon his character, till 

| the 


1 «a ac Dll +4 ac - fo ak 


ena rER VI. 777 
the commencement of theſe proceedings; and that, till then, 


his character was conſidered as pure, as the character of 
any other man in the county of WVilis. Mr. Dunning con- 


cluded with hoping, as there was not the leaſt ground: of 


ſupport fot the Full, hae the court would an, it "wh 


coſts. 8 


"MILLS, in his affidavit, ws ſworn, that 15 5 


entirely ignorant of every ſtep that had been taken; about 
the action againſt him, and that if he had known it had been 


ſent down for trial, that he ſhould have been prepared for 


a defence; Mr. Troward, the partner of Mr. Wallis, and 
one of the ſolicitors of Mr. Benßeld and Mr. Macpherſon, got 
up in court, and declared, that he received the writ againſt 
Mills, along with all the other writs; that he had conducted 
the defence of that action, as he had conducted the defences 
of all the other actions; and that he had ſeen Milli himſelf 
a ſhort time before the aſſizes, who had inſtructed him 20 Uf. 
the ſubjekt of his defence. 

When Mr. Dunning finiſhed, Mr. Gece Rooke got up, 
likewiſe to have argued, for the diſcharge of the rule; but 
lord Mansfield ſtopped him, and defired to hear, what the 
gentlemen, on n the n ſide, had to ſay, in ſupport of the 
rule. 

Mr. BAT T, and Mr. Erſtius, then contended for mak- 
ing the rule abſolute, upon the ground of the defendant's 
ignorance of the proceedings againſt him; the indictment 
for perjury, againſt Gunn, the only witneſs upon the trial; 
and the probability of his acquittal upon a new trial, as he 
would have witneſſes to contradict, the . that Gunz 
had given, upon the former trial. 

After theſe gentlemen had concluded their argurgents, 
lord Mansfield delivered the judgment of the court, as follows. 
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SO ak or MAN SPIE. 


© This is an application for a new trial, upon Sheng 
«© grounds; the firft is, that the attornies goncerned for the 
*« defendant, had not done their duty; that he was totally 


* abandoned, ill uſed, and neglected, by them ; and from 


te the time he gave a Mr. Adams the writ, who ſent it to 


«© them in London, he never heard from them, he neyer 


knew iſſue was joined, or that the cauſe was ſent down 
*« for trial, or one ſyllable about the proceedings, till he 
« heard there was a verdict againſt him.“ 

* The ſecond ground is, want of preparation, through 
this ſurprize. He ſwears, that if he had been acquainted 

with the proceedings, he would have made a defence, 
* and given ſuch evidence, as would have overturned the 
*< teſtimony of Thomas Mann Gunn ; and he further ſwears, 
e that He can now give ſuch evidence, if the court will 
" grant him a new trial.” 

If neither of theſe grounds, ſhould be ſufficient, there 
« js a third; an indictment being found againſt the witneſs 
for perjury ; this will not go the length of a new trial, 


but is to ſuſpend the proceedings upon the verdict, until 


** that indiftment is tried. Theſe are the three grounds, 


% for the conſideration of the court.“ 


To begin with the firſt, This application FO nga by 
** the defendant, who thinks bimſelf injured by the vegli- 
«© gence of his attornies. Another attorney is here very pro- 


«« perly concerned, if there is any truth, in this part of the 


e Agfendant's affidavit; but inſtead of truth, it appears to be 
c falſe, for juſtice was done, by the counſel on both ſides. 


«© The gentlemen who were employed for him, did their 


cc duty, and it is admitted, that this affidavit is a fiction, 
« a perjury; for the defendant himſelf, apprized the attor- 
* mies, and gave inſtructions to defend the action. How 
then does he dare to come to the court, with a falſehood 
« in the firſt inſtance ; if there had been any truth in the 


« charge, it would have very much e the cha- 


I 6c racters 


F -- --/ alli 7 th 


-CHAP.TER- Vis -- 179 


ec racers of as attornies, againſt whom the defendant ſhould 
60 then have applied, for this neglect, for them to have 


« paid the coſts and the penalty. We have no anſwer, but 


«« from one of the gentlemen concerned, Who comes very 
„ properly into che court, and contraditing the defendant; 
e repreſents. that he had no defence to have made. If the 
te yerdict had been obt tained, through the negligence of the 
ec attorney, the court would have given the 43 efendant relief; 
hut it is admitted, that every chin g was done, that could 
e haye been done; therefore this part of. the aſidavit Is 
a groſs falſehood,” ?“ 

The next ground i is, that 4 17 14 had been 2pprized of 
60 the cauſe being brought to trial, he would have anſwered 
the charge at the aſizes, hy evidence, which would have 
e contradicted the evidence of the plaintiſ. The court muſt 
e ſee, that this ground is a probable one. He ſays, that 


„ he had two material witneſſes, who were ready, and Who 


are now ready, to give evidence. Who are theſe wit- 
„ neſſes? What would they have ſaid? Have you any evi - 
e dence from them? No. As he neither names them, nor 
ſtates che nature of their evidence, he does not give the 
court an opportunity to Judge, whether their evidence 18 
5 material or not. In this part of the ſubject, there 3 is ano- 


ce ther ground, Kill more curious. He ſays, he has ano- 


© ther material witneſs, who is gone abroad, but he be- 
* heves this witneſs will. come back, before the next afſizes. 
« It is ſuſpected, he means Mr, Briſtow, and if he does, 
he ſhould have ſaid ſo. Is the court to ſet aſide a verdict, 
** merely becauſe the defendant ſays, he has got material 
* witneſſes, without knowing who they are, where they 
* are, or what they have to ſay ?”? 4 5 

The laſt ground, upon which this application i is made, 
* 1s an indictment for perjury, againſt the only witneſs in 
© the cauſe, This caſe is an additional inſtance of the 
truth of an obſervation, which ſtruck me, in the laſt ap- 
« "I for a new trial *, upon the ſame ground; that 


* Vide chapter the thirteenth, f 
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ce 


* 
"ec 


it would be che moſt miſchievous thing in the world, for 
the court to grant new trials, upon ſuch grounds. If 


"ve the court was to give way to ſuch a practice, what a 
«c deluge of perjury would it open! No one would have a 
e verdict againſt him, but there would be a bill preſented, 


«© and the bill would be found by the grand jury. This 


1 would be extreamly eaſy. It is very artful. If the court 
were to go over all the objections, that were made in the 


ee 


cc 
46 
cc 
cc 
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cc 


6868 
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other cauſe, they would be found unanſwerable. Nothing 
could be more prejudicial. The aſſignment of perjury is 
not here proved. Who are the witneſſes to this indict- 
ment? They are the defendant, Fack/on, and Herring. 
With regard to Fack/ſon, his credit is impeached. He 
ſaid, that he owed money to Mills, and was obliged to 
give evidence. But neither he nor Herring, have made 


any affidavit, to impeach de ene ml was yrs 
5 


% As 1 ſaid on the other occaſion, end muſt be a ſtrong 
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ground laid before the court, to fatisfy them that there 
was wilful and corrupt perjury on the trial. In the fa- 
mous cauſe of the Pagodas, there was evidence piven. 
The jury were very defirous, to do juſtice between the 
parties, and very attentive to the cauſe. ' I had ſuſpicion 
of ſome of the evidence; I directed the jury, and they 
found for the plaintiff. I till had great objections, and it 
afterwards came out, that the verdict was obtained by 
perjury, It was clear to the court, that the witneſſes 
had been guilty of perjury, and the court granted a new 
trial. It muſt be ſuch a caſe; the court muſt have ſuſ- 
picion of the witneſſes upon the trial, and be ſatisfied of 
the evidence to convict them of perjury, before they will 
grant a new trial. But what ſtrong ground is there here? 
The defendant himſelf, is one of the witneſſes to the in- 
dictment. The defendant muſt know the whole. Does 
he, in his affidavit, deny the charge? No. But he art- 


«© fully conceals it. What has he ſaid? He has ſaid that, 


which, if I had doubted of the fact before, would have 


— 3 | 44 con- | 


a 
% 
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convinced me. What was the charge? That 1 took 
FIVE GUINEAS a- piece from Mr, Briſtoau, for Which 
they gave notes of hand. What is the evidence of Mans 
Gunn? That Briſtoav paid the defendant FIVE GUINEAS, 


and Mills wrote a paper. Mann Gunn does not ſay, that 
he took them to vote at the election. Mann Gunn: does 


not ſay, that he took them to vote for Mr. Macpher/on, 
or for any one elſe. He barely ſays, that Briſtoau gave 
Mills xivg GUINEAs, and that Mills wrote a paper.” 

«« Now obſerve this part of Mills's affidavit. . This defen - 
dant ſaith, that he never received the ſum of vivs Gut- 


NEAS,. or any other ſum, or ſums, of money,. of the ſaid 


John Briſtow, or of any other perſon, as a gift or reward, 
10 vote for the ſaid Mr. Macpherſon, at the ſaid laſt 
election. To vote for the ſaid Mr. Macpherſon at the ſaid 


laſt election! Nobody ſaid he did. The fact depends upon 
the circumſtances, He does not deny, that he received 
money of Mr. Brifow. This looſe way of ſwearing, is 
an affirmation of the fact, and it grieves one exceſſively, 
that men from a conſciouſneſs of temporal puniſhment, 
ſhould ſwear what they think literally true in words, but 
which is ſubſtantially falſe in the meaning and import. 
Mills does ſo in this affidavit, and if they mean to go 


further, he may be indicted for perjury. And not by 


way of gift or reward.” Here he qualifies the expreſſion; 


yet fill you ſee the Negative Pregnant.” 


I underſtand it was contended, that this money was for 
paſt ſervices, and given by way of loan ; but this was all 


colourable. There is no ground for this application; it 


ſeems to me, to be a moſt audacious one; therefore, diſ- 
charge therule with coſts,” | 


The indictment againſt Thomas Mann Gunn, was moved 


by Certiorari, from the quarter ſeflions, into the court of 
King's Bench; and after going through all the legal forms, 
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regular notice of trial, at the ſummer aſſizes, in the year 
1782; was given by his ſolicitor, to the folicitor, who had 
the conduct and management of the proſecution. In con- 
ſequence of this notice, the inditment was carried down 
from the crown office, to Saliſbury, and on the 15th day of 
July 1782, Gunn appeared in court; with his counſel Mr. 
Burke, and Mr. Luders, when it was called on for trial. 
No proſecutor being preſent, and no perſon appearing, in 
| ſupport of the proſecution, Guns was diſcharged by pro- 
clamation, and a copy of the indictment was granted him by 
the court. 

Some time after this diſcharge, Gun commenced an ac- 
tion, in the tourt of Common Pleas, againſt Olive Mills, for 
a malicious proſetution, in which he laid his damages at 
FIVE THOUSAND POUNDS, It was brought to trial before 
lord Loughborough, in Weſiminſter Hall, on the 18th of Fe- 
Bruary 1784. Many witneſſes, who were ſubpœnaed on 
both ſides, attended, but his lordſhip reſtraining the evi- 
dence to the ſpecific damages, few of them were examined. 
The deftudant was prepared with evidence to have attacked 
Gunn's character; and Gunn was prepared with evidence to 
have repelled the attack; but lord Loughborough ſtopped the 
whole of this evidence, obſerving, that Gunrn's character was 
neither benefited, nor prejudiced, by the Crictlade proceed- 
ings; that they had left it, juſt as they found it, The jury, 
under the direction of his lordſhip, gave a verdict for the 
plaintif with ONE HUNDRED POUNDS damages, and Full 
Coſts of ſuit. 

The counſel for the plaintif were, Mr. Serjeant Adair, 
and Mr. Serjeant Rooke; and for the defendant, Mr. Ser- 
jeant Greſe, and Mr. Batt. 
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"Tal AnnE i - a © PLAINTIFF, 


THOMAS MANN GUNN, - = DrENDANr. 
— 


DECLARATION; and TRIAL of the ACTION. 
LoRD PORCHESTERs ACTION 
againſt WILLIAM JAMES the Younger 

NOTICE of TRIAL countermanded. 


Right Honourable 8 


— — 


The Writ againſt Gunn was fued out in Hilary Vaca- 
tion 1781, and in Eaffer Vacation following, the De- 
claration was delivered. 


DECLARATION. 


«2 I TA A T E R My 
«In the Twenty. firſt Year of the Reign of King oer 
« the Third.“ 
8 T OR MONT and WAV. 


* Viliſpire, ) 18 E Right Honourable Henry Lord 
© to wat. F PORCHESTER, complains of 


« THOMAS MINN GUNN, Sc. of a plea, that 


he render to the ſaid Lord THREE THOUSAND POUNDS, 
«© of lawful money of Great Britain, which he owes to, 


* and unjuſtly detains from him, &c, For that whereas, 
« Ce.“ | D 
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% CRICKLADE CASE. 


I ben follows the formal part, which is literally 

the ſame, as the formal part in the declaration 

againſt John Briſtonvuv. Vide chapter the firſt, 
After this comes the ſ] Porte . vix. 


de And the ſaid Lord farther ſays, that the ſaid Thomas 
te not regarding the ſtatute, in ſuch caſe made and pro- 
vided, nor fearing the penalties therein contained, after 
ce the twenty-fourth day of June, in the year of our Lord 
e one thouſand, ſeven hundred, and twenty-nine, and be- 
« fore the ſaid election, of two burgeſſes for the ſaid bo- 
« rough, to wit, on the ſaid eleventh day of September, in 

the twentieth year aforeſaid, at the borough of Cricklade 
« aforeſaid, he, the ſaid Thomas, did corrupt one John 
Truman, who then and there, and at the time of the faid 
election, had a right to vote in that election, to give his 
« vote in that election, for the ſaid Samuel Petrie, by a 
, corrupt promiſe, which the ſaid Thomas then and there 
% made to the ſaid John Truman, that he, the ſaid Jobs 

« Truman, ſhould be paid a large ſum of money, to wit, 
* the ſum of TwenTY GUIN EAS, if he, the ſaid Samuel 
« Petrie, ſhould be elected, and the ſum of TEN GUINEAS, 
4% if he, the ſaid Samue! Petrie, ſhould not be elected, as 
«« and for a gift or reward, for him, the ſaid John Truman, 
4% to give his vote in the ſaid election, for the ſaid Samuel 
7 Petrie, contrary to the form of the ſtarute, in ſuch caſe | 
* lately made and provided, whereby, and by force of the | 
© ſaid ſtatute, an action hath accrued to the ſaid Lord, 
4 to demand and have, of and from the ſaid Thomas, for 
«© his ſaid offence, Five HUNDRED POUNDS, parcel of the 
1 ſaid THREE a POUNDS, above demanded. 2 


The third Count charged the defendant, with 
corrupting the ſaid John Truman, in the ſame man- 
ner, as he is charged in firſt Count with cor- 
rupting him, but with the promiſe only of TwznTY 
GUINEAS; and the fifth Count, charged him with 
cor- 
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corrupting the ſaid John Truman, in like manner, 
with the promiſe only of TEN GUIN EAS; to vote 
for the ſaid Samuel Petrie, at the ſaid election. 


The ſecond, fourth, and ſixth Counts, charged 
the defendant, with corrupting John Ludlow, in 
the ſame manner, as he is charged in the firſt, third, 

and fifth Counts, with corrupting John Truman, to 
vote for the ſaid Samuel Petrie, at the ſaid election. 


6 Yet, the ſaid Thomas, although often requeſted, hath 

not paid the ſaid THREE THOUSAND POUNDS, or any 

part thereof, to the ſaid Lord; but to pay the ſame 

to the ſaid Lord, the ſaid Thomas hath hitherto alto- 

gether refuſed, and ſtill doth refuſe. Whereupon the 
* ſaid Lord ſaith, that he is injured, and hath ſuſtained 
damage to the value of TwenTY PounDs; and there- 
1 fore brings ſuit &c.” 


JOHN DOE.” 
ce Pledges to proſecute 3 An | 
RICHARD ROE.” 


| Gunn pleaded the general iſſue, after which, on the 28th 
of June 1781, Mr. Dunning moved the court of King's Bench, 
for leave to amend that plea, by pleading likewiſe the in- 
demnity of the act, to which the defendant was intitled, 
Briſtow having been convicted, by Mr. Petrie, in conſe- 
quence of diſcoveries made by him. 
Lord MANSFIELD ſaid, that it was not neceſſary 
to amend the plea, as the diſcoveries that had been made 
by the defendant, which intitled him to the indemnity of 
the act, might be given in evidence upon the trial. 


The cauſe was ordered for trial, at the following aſſizes 


for the county of Vilis; and accordingly was tried, at the 


ſummer aſſizes, at Saliſbury, on the 2d day of Auguſt 1781, 


by a ſpecial jury of the ſaid county, before Francis Buller, 


eſquire, one of the juſtices of his majeſty's court of King's 
Bench. 
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186 CRICKLADE Cas E. 


Particulars of cue Trial. 


75 CO Ns E Jn 
For the Plaintiff. For the Defendant, 
Mr. Serjeant. GRrosE, Mr. DyxninG, | | 
Mr. Moxs1s, Mr, Serjeant Rooks, 
Mr. Barr. Mr. Burke, 9 


Mr. BArr ſtated the declaration. 


| Mr. Juſtice B ULLE R then read aw his notes, the 
evidence given by Truman, upon the trial of Mr. Macpher- 


ſon's action againſt Mr. Petrie, (which ſee in chapter the 


eleventh) which the counſel on both ſides admitted as evi-' 


dence in this, and upon which, Mr. en wr ſaid, he 
ſhould reſt the cauſe. 


D E FS NN CB 
Mr. DUNNIN G, in his defence, ſaid, that it was 


_ unneceſſary for him to enter into the queſtion, whether un- 


der the act of parliament, a penalty could be recovered, 
both from the principal and from the ſuppoſed agent, for 
one and the ſame offence. That, where there was but one 
offence, he apprehended, there could be but one offender. 
That if the act was to be conſidered as the act of Mr, Perrie, 
it ceaſed to be the act of Mr. Gunn, or of any other perſon. 
That he ſhould not however, take up the time of the court, 
and of the jury, by diſcuſſing this point, having a full and 
concluſive anſwer, of a different kind, to give, to the pre- 
ſent charge againſt the defendant. 

He then ſtated, that in conſequence of . made 


by the defendant, Mr. Petrie had commenced an action 


againſt Mr. Briſtoeu, for corrupting ſeveral voters of Crick- 
lade; which action had been brought to trial, at the preced- 


ing aſſizes, and upon the evidence of Mr. Gunn, Briſtow 


had 
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had been convicted. That he ſhould prove the diſcovery, 
and the conviction, which intitled Gunz to the indemnity 
held out by the a& of parliament; after which the Jury 
would find a verdi& for the defendant. 


An office copy of record of the jadgment againſt Britton, ; 


was then produced. 
Mr. Serjeant GROSE objected to this judgment being 


given in evidence, the diſcovery made by Gunn having been 
no part bf the plea. 


Mr. DUNNING faid, that in conſequence of an ap- 


plication, made by him, to the court of King's Bench, for 


leave to amend the plea, the court had ſaid, that it was not 


neceſſary, for the ſpecial matter, which intitled the den- 
laut to the indemnity of the act, to be in the plea, as it 
might be given in evidence upon the trial. | 

This ſtatement having been confirmed by Mr, Juſtice Buller, 
the copy of the record was 1 


Mr. LANCELOT MYERS was then ſworn, and 
examined by Mr. Dunning. 


He depoſed, that in September preceding, Mr. Gunn gave 
information to him of ſeveral perſons, who he had ſeen re- 
ceive the money of Mr. Bri/fow, and who had told him, 
they had received the money of Bri/oww, before the laſt Crick- 
lade election; and among others, that he had ſeen Robert 


Eyles, receive the rivs GIN EAS from Briffew. That upon 


this information, Mr. Petrie had brought an action againſt 


Briſtoau, and had obtained a verdict. He then TRE 


the original minute, which he had made. 
After Myers had given his evidence, an altercation took 


place between the counſel, whether the evidence given by 


Gunn, upon Briftow's trial, was, that he had ſeen Eyler 


receive the money, or that Eyles had told dim, that he had ; 


received it. 
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188 CRICKLADE CASE. 


Mr. DUNNING deſired the ſhort-hand KP who 
s took down that trial, might be examined, to prove that it 
was the former, and not the latter; obſerving, at the ſame 
time, that if it had not been ſo, it would not have been 
evidence to have convicted Brifow. This e was, at 
length, admitted. 

Mr. Juſtice BULLE R then remarked to the jury, 
that the plaintiff had no caſe. That a man intitled to the 
indemnity of the act, muſt be the firſt diſcoverer, and muſt 
bring to conviction, the perſon guilty of the offence ; which 
the defenuant had done, by diſcoyering that Briflow had 
bribed Robert Eyles, and by convicting Briftow of that act of 
corruption. That the evidence was clear, beyond a queſtion, 
that Gunn had diſcovered the tranſaction of bribery, upon 
which the action was brought, and by his evidence, upon 
the trial, the conviction was effected. That every witneſs 
was not a diſcoverer; that in ſome caſes a plaintiff might 
be a diſcoverer, and intitled to the indemnity of the act. 
That in the preſent caſe, Gunn was clearly a diſcoverer, and 
as ſuch, he directed the jury, to find for the defendant. 


VERDICT for the Defendant. 


In Eafter Term 1781, a writ, at the ſuit of lord Por- 
chefter, was ſerved upon William James the younger; and 
in Trinity Term following, a declaration was delivered, de- 
manding the ſum of ons THousanD POUNDS, for two 
ſeparate acts of bribery, ſtated to have been committed by 
him, at the ſame election for the borough of Cricklade, viz. 
for corruptly receiving, from Samuel Petrie, eſquire, TEN 
GUINEAS, as a gift or reward, to vote for him, at the ſaid 
election; and for corruptly receiving from Thomas Mann 
Gunn, TEN GUINEAS, as a gift or reward, to vote for the 
ſaid Samuel Petrie, at the ſaid election. 
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FAMES pleaded the eee iſſue; and notice of 
trial was given, at the following ſummer aſlizes, for the 
county of Wilts; but this notice was afterwards counter- 
manded, and there have been no further proceedings, upon 
this action 1. | : 
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1 If this action had been brought to trial, no evidence, ſhort of 
pe could have given it the colour of ſupport ; ; for there exiſted 
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CRICKL ADE CASE 


— INCPITEY : —— — — 


CHAPTER THE EIGHTH. 


JOU 


GEORGE RICHARDS, Gentleman, PLA1NT1ry, 
WILLIAM HINTON, - - - - - DEFENDANT, 


= MW — . tes nm SP gt pF 
* — . — 5 


. A ˙¹1m 
DEC LARATION: and TRIAL of the ACTION. 


The Writ was ſued out in Eaſter Term 1781, and the De- 


claration was delivered, in Trinity Term following. 


= EC. AR A FT £-0 Ib 


TT RRENITYF T4: 


& In the Twenty-firſt Year of the Reign of King Gone 
« the Third.” 


«STORMONT And WAL.“ 


2 ue oer RICHARDS, gentleman, 
<< to wit, — complains of WILLIAM HINT ON, 

- © Oc. of a plea, that he render to the ſaid George, Two 
ce THOUSAND POUNDS, of lawful money of Great Britain, 
“ which he owes to, and unjuſtly detains from him, &c 
6 For that whereas, &c,” 


Then follows the formal part, which is literally 
the ſame, as the formal part in the declaration 
againſt John Briſtow. Vide chapter the firſt. 
After this comes the ſpecific charge, viz. 
| « And 


« And the ſaid George further ſays, that the ſaid Wil- 
« liam, not regarding the ſtatutes, in ſuch caſe made and 
4 provided, nor fearing the penalties therein contained, 
« after the twenty-fourth day of June, in the year of our 
« Lord, one thouſand, ſeven hundred, and twenty-nine, 
e and before the ſaid election of two burgeſſes for the ſaid 
« borough (to wit) on the ſaid eleventh day of September, 
« in the twentieth year aforeſaid, at the borough of Crick- 
Jade aforeſaid, be, the ſaid William, who then, and there, 
« and at the time of the ſaid election, had a right to vote 
« jn that election, did corruptly aſk one Henry Herbert, 
« eſquire, now lord Porcheſter, to give to him the ſaid 
< William, a large ſum of money, to wit, the ſum of rive 
% GUINEAS in money, as and for a gift or reward, for him 
„„the faid Villian, to give his yote in that election, for 
« the ſaid John Macpherſon, contrary to 'the form of the 
« ſtatute, in ſuch caſe lately made and provided, whereby, 
5“ and by force of the ſaid ſtatute, an action hath accrued 
« to the ſaid George, to demand, and have, of and from 
« the faid” Villiam, for his ſaid offence, FIVE HUNDRED 
„ PoUNDs, parcel of the ſaid Two THOUsaND POUNDS, 
«« above demanded.” | 


* 


And the faid George further ſays, that dere and 


before the ſaid election of two burgeſſes for the ſaid bo- 
rough, and whilſt the ſaid John Macpher/on, Samuel Petrie, 
and Paul Benffeld, were candidates, as aforeſaid, to wit, 
on the ſaid eleventh day of September, in the twentieth 
«« year aforeſaid, at the borough of Crictlade aforeſaid, he, 


the faid William, who then, and there, and at the time 


of the ſaid election, had a right to vote in that election, 
„did corruptly aſk the ſaid Henry Herbert, eſquire, now 


«ford Porchefter, to give to him, the ſaid William, a large 


*« ſum of money, to wit, the ſum of Five Guinegas in 
money, as and for a gift, or reward, for him, the ſaid 
«© William, to forbear to give his vote in that election for 
the ſaid Samuel Petrie, contrary to the form of the ſtatute, 
* in ſuch caſe lately made and provided, whereby, and by 
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* force of the ſaid ſtatute; an action hath accrued to the ſaid 
«© George, to demand and have, of and from the ſaid VII. 
& jam, for his ſaid" laſt-mentioned offence, other rpivg 


| © HUNDRED POUNDS, further parcel of the Taid Two 


web THOUSAND POUNDS, above demanded.” ” 15 


| The third Count, 1 is che Ga as the firſt, * 
the change of names, charging him, in like man- 
ner, with corruptly aſking the ſaid Jobn Macpber- 


fon, for Five GuIN EAS, to vote for him the faid 
Fobn Macpherſon. | 


And the fourth Coed is 5 ſame as the _ 
2 only the change of names, charging him, 
in like manner, with corruptly aſking the ſaid John 
Macpherſon, for Five IX EAS, to forbear to give 
his vote, for the ſaid Samuel Petrie. Fs 
£6. .Keti the ſaid William, 3 often requeſted, hath not 
«« yet paid the ſaid Two THOUSAND POUNDS, or any part 
«« thereof, to the ſaid George, but to pay the ſame to the 
« ſaid George, he, the ſaid William, hath hitherto altoge · 
« ther refuſed, and ſtill doth refuſe. Whereupon the ſaid 
George ſaith, he is injured, and hath ſuſtained damage, 
e to the value of FirTY POUNDS. And therefore he 
„brings ſuit, Sc,” eds 
ES | JOHN DOE,” 
«« Pledges to proſecute. AND 
. * RICHARD 20 a 


I L LIA M HINTON pleaded the alt; iſſue; 
and the cauſe was ordered for trial, at the following aſſizes, 
for the county of Vilis; and accordingly was tried, at the 
ſummer aſſiaes at Saliſbury, on the 2d day of Auguſt 1781, 
by a ſpecial jury of the ſaid county, before Francis Buller, 


eſquire, one of the juſtices of his majeſty's court of * 5 
Bench. | 3 ö 


Par- 


e OY: Particulars vr nu Trial. E "IP Ts 


BF, 4 £53 ; 


COUNSEL. 4 N Tug 


For the plaintiff, „ the defendant. . 


: Mr. Serjeant Gross, Mr. Dunnine, 
Mr. Monats, | Mir. Serjeant Rooks, 
Mr. Barr. . Mr. Bukxs. 


Mr. 8 ated the e Le 
Mr. Serjeant 0 R OSE. 


0 Gentlemen of the Jury. This is a very ſhort caſe, and 


is little more than has been ſtated from the declaration 
chat an application was made, to my lord Portebeſter, by 
tie defendant, for FIVE GUINEAS, to vote for Mr. Mae 


| pherfon. The defendant ſaid, I have been very ill uſed; 


I will not vote for your friend, if you do not give me FIVE 
GUINEAS ; 7f you do, I ſhall vote for him. His lordſhip told 
him, he knew nothing of it; he would give him no money. 
I ſhall call lord Portchefter, who will prove the fact as ſtated. 
You will then find your verdict for the p/aintif.” 


whey EVIDENCE. 


LORD PORTCHESTER. from. Examined 


| by Mr, Morris, 
Q Be ſo good, my Lord, as to relate to the court, and 


jury, the 5 40 between you and the Are William 


Hinton. 
A. Two or three days after the diſſolution of marie 


1 w-as deſired by Mr. Macpherſon, to go down to Cricklade, 


and to walk round the town with him. In the courſe of that 
canvaſs, we came to the houſe of Villiam Hinton; I went 
in, and they followed. I aſked Hinton, for his vote and in- 


tereſt for Mr. Macpherſon. His anſwer was, Sir, I have 
N N | been 
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194 CRICKLADE CASE 


Iten ill treated, I ."2LA been as cod a friend to Mr. Macpher- 
ſon, as any other in the toaun, and yet Mr. Briſtow did not” 
give me FIVE MIN EAS, at be bat dbu to the other voters. 
I told him, I had nothing to do with that. He ſaid, Sir, 1 
Bave no objeBion to Mr. Macpherſon at all; if you will give. 
me the y1vg Guinzas, I will give him my vote, and no other- 
viſe. I told him, I did not come there to bribe, He told 
me, that I knew his mind; that if I gave him the FIVE 
 GUINEAS, he would vote for Mr. Macpherſon ; if I would, 
not, (with a very ſtrong aſſiveration) that he would vote 
| againſt him. Beſides Mr. Macpherſon and I, there were pre- 
ſent Mr. Campbell, and Mr. Adams; I do not know whether . 
his name is William or Thomas; I believe it is Thomas; I 
know him perfectly well. Whether there were any other 
perſons, who came into the houſe ; or whether there was any 
| other 1 in the room, at the time, I cannot charge my me- 
mory ; but theſe two, I am certain were preſent. FRET 
4 Q Was Mr. Briſtow with vou, in the courſe of che 
canvaſ ? 
A. He was bequently with us, but whether he came into 
this houſe or ** I cannot rec 


THO MAS LDAM S ſworn. Examined 5 SY Mr. 2 . 1 
Q. Mr. Adams. do you 8 being preſent, with lord 


Portchefter, and Mr. Macpherſon, on their e when 


they went into Villiam Ae houſe? 

A end ned: ; 4 

Q Tell us What paſſed 8 bis Cas and Hinton? 

A. When we went into Hinton's houſe, Mr. Macpbherſon 
went forward, and aſked him for his vote, and intereſt. 
Upon which Hinton ſaid, he had not uſed him very well; 
he was a very good friend to him at the laſt election; and 
that he had not the IPE cuinsas. On which Mr. Mac- 
pherſon ſaid, I do not come to purchaſe your votes; do not talk 
of money ; I will not hear it. Upon that Hinton ſaid, if you 
do not give me the vive CUINBAS, T will be damned if. 7 vote 
for * | 8 

| The 


FY 28 a "4 * 85 f . . 1 £ } 7 7 0 
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CHAPTER, vnr. 


The Rev Mr. CHMPBEL L ſworn, Examined 7d 
lx. Serjeant Groſs. 
* viel Mecküt⸗ at the time my Jord rendite, and 
the öther gentleman have Leica to? 


E BEES i 


IX Tell as what paſſed? | | | A 5 

A. As nearly as I can recollect, the 3 are as 
Mr. AZams has repeated them. Mr. Hinton aſked my Lord 
for the Five GuinEgas; he repeatedly aſked him; preſſed 
him'very hard ; and ſaid, he would be damned, if he would 
give his vote for Mr. 3 if he W not the FIVE. 
ovintks. © 0 | 

Q Have you ſeen Hinton fince? 8 

A. Ye; frequently. „n 

Q. Had you any converſation with him, at any particular 
time? 

A. In September laſt, I gave him a letter of DIRT" 
tion to; a ſchool, and he came after that, to return me thanks. 
I aſked him, to drink a glaſs of punch. 

Q. What was the converſation ? | 

A. The election was talked of. He ſaid, he liked Mr. 
Macpherſon very well, but his reaſon for not voting for him 


Mr. DUNNING. 1 


Q. Then he loves Five GUINEas better than Mr. Mac- 
pberſon? So you and he fat down, and got muddling over 
a bowl of punch, till you talked of election unn 

A. I do not Know. | 


D E F EN OR 
Mr. DUNNING. 


5 Gentlemen of the Jury. Without in a ** = 
tion, either of the noble Lord, or of the other two witneſſes 
who have been called, you have heard the ſtory, in three dif- 

3 7 ferent 
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was, becauſe my Lord would not give him ry FIVE GUINEAS. . 
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ferent ways; by three Liſferdnit witneſſes, three differenr bo. 
ries have been told. From my declining to croſs- examine 
either of them. vo muſt have perceived, that it was per- 
fectly indifferent to my client, the preſent defendant, whether 
the converſation that paſſed, was, as ſworn to by the noble 
Lord, as ſworn to by Mr. Adams, or as ſworn to by. Mr. 
Campbell, (each having ; contradicted the other, in pointed 
and direct terms) or whether any converſation of the kind 
ever paſſed. This, Gentlemen, is all I ſhall ſay, on the 
evidence that has been given, leaving i it to you to aer of 
the truth of it.“ 

On the ſubject of this args 1 ts 4 gandaur, my 
anſwer for Mr. Hinton ſhall be, of the ſame nature, as that 
which J offered for Mr. Gunn *; between whoſe caſe and this, 
the only difference is, the one is a trauſaction of the preſent | 
aſſizes, and che other was of the laſt aſſizes. If not all of 3 you, 
I am.ſure many of you will recollect, that upon the evidence 
of William Hinton, and of Thomas Mann Gunn, verdicts have 
been obtained againſt many voters; ſome have been obtained, 
upon the evidence of the defendant alone. The record of 
aheſe convictions, cannot now be produced, therefore, though 
what Jam now to offer, is of the ſame nature, as what I 
offered on behalf of Mr. Gunn, yet. the date of the tranſac- 
tion, renders it impoſlible for me to produce the ſame evi- 
dence, the conviction not being yet compleated. I late it 
with the view, and for the purpoſe, of his Lordſhip's making 
à note, that it was offered. His Lordſhip will not . conceive 
it to be evidence of the fact of the defendant” 5 being a diſco- 
verer; but I ſtate it, merely for the purpoſe which I have 
mentioned. This is all that the man can at preſent do. 
The ſituation of the parties, renders it impoſſible to do more. 
The defendant was a witneſs, in many of the actions againſt 
theſe people; he gave the teſtimony on which they were 
convicted. I do not reſt upon the number; one conviction, 
the diſcovery of one offender, is as good as a hundred, But 


* Vide chapter the ſeventh, 


CHAPTER vm. 197 


notwithſtanding this, in the preſent ſtate of vireumſlanyh, 

; for want of the record, my Lord will reject this evidence.” 
will likewiſe offer the teſtimony of the perſon, to whom 

eee made the diſcovery, of the bribery of theſe 


voters, long before any of the actions were brought. I offer 


this; that zzy Lord may alſo ſtate, that it was e one when 
1 gend bis report. : 


5. 31 | ——— | — 
CHARGE TO THE "JURY. 
r. Juſtice BULLER. 


W Co "Gentlemen, This man Candy without an excuſe, ſor 


there is no evidence, againſt what has been ſworn. The 
queſtion for you to conſider 1 1s, if theſe witneſſes have ſpoken 
truth, There is a little variation in the account they give, 
but it is nothing material. They all agree, that a direct 
demand was made, by the defendant, for IVvVE uINZAs.“ 


VER D I C T for the Plaintiff 
on the firſt Count, 
FIVE BHUNDRED POUNDS. 
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This Fadia. \ was the * of lord Perichefter s writs of g 


Audita Querela, and gave riſe to many arguments, in the 
court of King's Bench, Vide chapters the W n 
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CHAPTER THE N I'N T . ä 


Jon BRISTOW, - - « - - . Pinie. 
GEORGE TOWNSEND, - = =» Dzrexpanr, 


+03 


& . -\ 4 4 8 . # pix = 


DECLARATION; and TRIAL. | 
TECC 
| RULE diſcharged, 888 
i lay PROCEEDINGS upon the VERDICT; 
* JUDGMENT. ſigned; 
Plea Pulis DARREIN cox TIN VAN CR te 
WRIT of AUDIA QUERELA; 
JUDGMENT REVERSE D. 


44,7 


wee Y 
; 4 ” 
- * >» & . 
— . * "i g 


— 


The Writ was ſued out in Hilary Vacation 1781, and the 


| Declaration was delivered, in Zafer Term following. 
DE e L A R AC OR. 
E AS TER T.E R MY 2 


. In the en Vear of the Reign n, Groxer 
« the Third.” | | 


«STORMONT and WAY. 


e 64 PHY Mn HN BRIST O V, complains of 


7% to wit, GEORGE TOWNSEND, Ec. 


of a plea, that he render to the ſaid John Briſtoau, ons 


% THOUSAND POUNDS, of lawful money of Great Britain, 
% which he owes to him, and unjuſtly. detains from him, 


66 te. + For that whereas, Sc.“ 


2 5 T hen 


C H A PT E R IX. * 1099 


Then follows the formal part, which is literally 
the ſame, as the formal part in the declaration 
 igainſ Fohn Briffow. Vide chapter the firſt. 
After this comes the ſpecific charge, vix. 


« And the ſaid Jobs Briflowp further am. that the ſaid 
George, not regarding the ſtatutes, in ſuch caſe made and 
«« provided, nor fearing the penalties therein contained, 
«« after the twenty- fourth day of June, in the year of our 
„ Lord, one thouſand, ſeven hundred, and twenty nine, 
„And before the ſaid election of two burgeſſes for the faid 
* borough (to wit) on the ſaid eleventh day of September, 
« in the twentieth year aforeſaid, at the borough of Crick 
* Jade aforeſaid, he, the ſaid George Townſend, who then, and 
ce there, and at the time of the ſaid election, had a right 
„ to vote in that election, did corruptly aſk the ſaid 
„ Tohn Briſtow, to give to him the ſaid George, a large 


«« ſum of money, to wit, the ſum of pivs SuIN EAS in 


*© money, as and for a gift or reward, for him the ſaid 


George, to give his vote in that election, for the ſaid 


hy John Macpherſon, contrary to the form of the ſtatute, 
in ſach caſe lately made and provided, whereby, and by 
force of the ſaid ſtatute, an action hath” accrued to the 


2 — 


c 
«© the ſaid George, for his | ſaid offence, IVB HUND RID 
«© POUNDS, parcel of the ſaid ONE THOUSAND POUNDS, 
« above demanded.” Fe 


And the ſaid Joh Brifow further ſays; chat aſter- 


ee « wi and before the ſaid election of two burgeſles for 
<< the ſaid borough, to wit, on the ſaid eleventh day of 
« September, in the twentieth year aforeſaid, at the bo- 


rough of Cricklade aforeſaid, he, thè ſaid George; who 


„ then, and there, and at the time of the ſaid election, had 
a right to vote in that election, did corruptly aſk the 
e ſaid Fohn Briftow, to give to him, the ſaid George, a 
, large ſum of money, to wit, the ſum of Five GIN BAS 


in money, as and for a gift, or reward, for him, the 


N 4 „ 


ſaid Jobn Briftow, to demand, and have, of and from 
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<< ſaid George, to give his vote in that election for the 
friend of him the ſaid. Joh Brifozo, contrary to the 
form of the ſtatute, in ſuch caſe lately made and pro- 
ve vided, whereby, - and by force of the ſaid ſtatute, an 
"7 action hath accrued to the ſaid John Briftow, to demand 
«ad have, of and from the ſaid George, for his ſaid 
— offence; other rivy HUNDRED POUNDs, reſidue of = 
% ſaid ONE THOUSAND POUNDS, above demanded.?? , 
vet the ſaid: Gæorge, although often requeſted, hath not 
„ yet paid the ſaid ons THOUSAND POUNDS, or any part 
thereof, to the ſaid Fobn Brifow, but to pay the ſame 
to the ſaid John Briftow, he, the ſaid George; hath hi- 
e therto altogether refuſed,” and ſtill doth refuſe. Where- 
«© upon the ſaid Johr Brifow faith, he is injured, and 
4 hath ſuſtained damage, to the value of TwenTY POUNDS. 


„ And 8 he bringy ſuit, Sc.“ © SY A 
5 er JOHN DOE, 
e pPledges to proſecute ?! d 
2G | I RICHARD ROE.” 


GEORGE Tc 0 i N SE N D 1 the general Ave, 
page the cauſe was ordered for trial, at the following aflizes, 
for the county of Vilis; and accordingly 1 was tried, at the 
ſummer aſſizes at Saliſbury, on the 2d day. of Auguſt 1781, 
by a ſpecial jury of the ſaid copnty, before Francis Buller, 


efquire, « one of the ee of his ee $ court of King's 
Bench, 3 5 | 


fan of the Trial. 5 


0 0 N : E dh 
For 1 Plaintiff. . For the Defendant, | 
Mr. Serjeant ono. | Mr. Posse, | 
Mr. Mongrs, © Mr. Serjeant med 
1 PATT. | Mr. pee : 


. . 2 Sd the declaration. , ? * 45 


CHAPTER NA bet 

2417 101 0139/5 Mr. Serjeant GR SY Oz EO) bist » 
Gentlemen of che Jury. This is little more than as 
ſtated by my learned friend, who opened the caſe, .,, George 
Townſend, the | defendant, went to Mr. Briſtoau, and aſked 
him, to give him he money, otherxĩſe he would nat vote 
for his friend. Upon that application, this action is brought. 
We ſhall call a witneſs, to the fact ſtated, and vou will find 
ſos the wo | 


E M „ 


0 MAS. TOWNS E ND fworn. Examined by 
Mr. Batt, | 


8 Do * remember going t to Me. arge. houſe be- | 
fore the laſt election? | 1 85 

A. Yes. - [58 

Q. Who was TRY you? 

A. George 7 277 80 ; we went to aſk. for the FIVE 
 GUINEAS. 4 
2. What did he r to Mr. Briftow ? 
A. He aſked for the ive GvINgas, other people had. 
a Mr. Briſtow ſaid, he would not give it him. 5 
.Q What did Geprge ſay, when he aſked for the mony?” E 
A. He ſaid, if Mr. Brifow would give him“ £6 0 , - 
| he would be a friend to him, at the election. 


Croſs- examined by Mr. DUN N ING. 


Q. What relation are vou to a 7 ogunſend? 
A. He is my brother. | 
Q. Then you come here to take Five „ POUNDS, 
out of the pocket of your brother, to me into the pocket 
-0F Mr. Briſtow, Do you know that? 
A. I come to ſpeak the truth, PE 
Q.-You and your n are on road. terms, lle 
A. Not very good. , 
Q. You got the FIVE GUINEAS, and he did — 
A. I got the rivs. GvIxegas, and you know it. 


4 


D E- 


2 eRICEKLADE CAS E. 
DE Y N OE. 
Mr. DUNNING. 

1 My Lord. My anſwer to this Rat is the” ſame” as 
"the anfwer which I gave to the laſt, I- ſhall not ſay a word 
on the merits of the caſe, as it is preciſely the ſame; and 
as J have the ſame e to offer in 8 as I offered in 
the other.. 1 

« It is ſomething ſurprizing for this witneſs to come here, 
and to ſay, what he has ſaid. It is ſomething ſurprizing, 
for one brother, to give evidence againſt another; to take 
from him Five HUN DRED PouNDs, to give to a ſtranger. 

I ſtated this to the nch who does not ſeem to feel the 
conſequences.“ 

I am however ee that Mr. Briftow, at lengt!: ſenſible 
of the enormity of the offences, of which he has been 
; guilty, has added this day, his mite to the diſcovery of this 
corruption. But it has happened, that his repentance is a 
«little too late. The ſcene of bribery and corruption, which 
he practiſed, has N e ed to u pony his aſ- 
Nliſtan tee | 
AI could not oP gying thus much, by way of con- 

gratulation to the gentlemen on the other ſide, on this 
acquiſition. If this action had been brought, with a view 
of puniſhing the guilty, who had received the bribe; or to 
| have done an act of juſtice, by enabling the p/aintif, to have 
paid the penalties, that have been recovered againſt him 3 
there would have been the appearance of ſincerity; but this 
is of a piece with the reſt of his conduct. Inſtead of paying 
the juſt demands, that are upon him, he has fled from his 
* debts ; and now to mark the infincerity of his contrition, 
he brings one brother to ſwear againſt another. From the 

- indecency of the caſe, T am rather ſurprized, they did not 
bring, both 1 father * _ on, to Near againſt the 
8 A Gas 

Gentlemen. I fo! not moüble you with any obſerva- 
tions. I riſe only ro tell ay Lord, that we have the ſame 
| ome to offer now, as we offered in the laſt cauſe.” 

CHARGE 


CHARGE ro TUR TTY Free 
Mr. Juſtice BULLER. 


is 286 Then, Gentlemen, upon this caſe, you muſt find 2 i 
en wor the RO... 5 5 


Ss "WE. 


"VERDICT for the Plainti; > 
on the firſt Count, 


FIVE HUNDRED POUNDS. | 
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In Michaelmas Term 1781, (che ninth of November) the 
following Rule was granted by the court of King: Bench, 
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Friday next after the morrow of ALL souls, in the 

| ONE Deyn year of king George the third.” = 

1 cc « Bavatow... ren reading the affidavit of the defen- ; mf 
«© TowNSEND, dant, the affidavit of Samuel Petrie, eſquire, 1 


«© and another, 1T 1s ORDERED, that the tlaintiff, upon iS 
notice of this rule to be given to his attorney, ſhall, upon b 
«* Wedneſday next after the Octave of Saint Martin, ſhew 72 
_ *© cauſe, why further proceedings, upon the verdict obtained = 
„ in this cauſe, ſhall not be ſtayed ; and, in the mean time. ; 1 
4 further proceedings be ſtayed.” ke 

Upon the motion of Mr. Dunning! 1 

By the COU RT.“ FH 

The ſame day, ſimilar rules were 1 to lord Port- one 
cheſter, and to William Hinton; to lord Portchefter, for ſlaying 7 
proceedings upon Mr. Petrie's verdicts, and to William Hinton, | 9 
for ſtaying proceedings upon Mr. Richardi's verdict. Lord | n 
| Portchefter? s plea, being grounded upon the verdi&t againſt +0 
Hinton, and his lordſhip's caſe being thus blended, with the il 
other, all thoſe rules were ordered to be argued. together. by! 


— 


| George 7. ownſend”s. caſe however, ſtood entirely independent g 0 
of any other, and no queſtion, connected with any other, +: 
depended 5 
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depended upon it ; but this — in the hurry of the 
numerous and perplexed proceedings at this time, not hav- 
ing been attended to, his caſe was treated, exact! as, Hin- 
ron's was; this rule was firſt diſcharged; the ſpecial plea of 
Puis darrein continuance was then applied for, and refuſed ; ; 
judgment againſt him was afterwards ſigned; and the writ 
of Audita Querela granted. At this period, it was agreed 
between the parties, that Tesonſend's fate, ſhould be deter- 
mined by the fate of Hinton. Hinton was afterwards declared 
indemnified under the act, and of courſe, the Judgment 
againſt Toxwn/end-was reverſed... _, 


4 S 2 


It is unneceſſary here, to enter into the particulars of theſe 

proceedings, as they are minutely ſtated, under lord Port- 

cheſter and Petrie; and Hinton and Richards, in the eight- 
teenth and, nineteenth aptfrs. 
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PAUL B ENFIELD, Eſquire, - - - PraiNnTirr. 
e do's fn _ e ea DEFENDANT, 


*% > 1 * ; [ 


1 9 9 iS 5 & 3 £ 1 * & 
E : 


DECLARATION, in the FIRST. ACTION. 
MOTION to ſtay PROCEEDINGS. 
3 1 
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* Writ was ſued out in Hilary Vacation 1781, andin Eafter 
Vacation following the Declaration was delivered. 


DECL A KAT 1.0 


„ E ASTER TERM, 


c In the Twenty- firſt Year of the Reign of King Gren 


cc the T hird. 9 
«<$STORMO N T AND WAV. 


ec no DAUL BE NFIELD, eſquire, com- 
4% to wit. 1 plains of SAMUEL PETRIE, 
<< eſquire, Ic. of a plea, that he render to the ſaid Paul, 
«© TWO THOUSAND POUNDS of lawful money of Great 
« Britain, which he owes to, and unjuſtly detains from 


cc bim, &c. For that whereas, c.“ 
Then 
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Then follows the formal part, which is literally 

the ſame, as the formal part in the declaration againſt 
Juobn Briftow. Vide Chapter the Firſt. 
Atſter this comes the ſpecial charge, ©: vix. 


cc Aw he ad 4 Paul Benfeld further ſays, that the ſaid 
« Samuel, not regarding the ftatute in ſuch caſe made and 
««© provided, nor fearing the penalties therein contained, 
«© afrer the twenty-fourth day of June, in the year of our 
Lord one thouſand, ſeven. hundred, and twenty-nine, 
and before the {aid election of two burgeſſes for the ſaid 
borough, and whilſt the ſaid Fohn Macpherſon, Samuel 
Petrie, and Paul Benfield, remained and continued candi- 
dates as aforeſaid, to wit, on the eleventh day of Septem- 5 
* ber, in the twentieth. year aforeſaid, at the borough of 
% Cricklade aforeſaid, he, the ſaid Samuel, by one Thomas | 
Davies, (who was then and there employed by the ſaid 
Samuel, as the agent of the ſaid Samuel, in the ſaid elec- 
tion) did corrupt one Themas Price, who then and there, 
and at the time of the ſaid election, had a right to vote 
in that election, to give his vote in that election for the 
ſaid Samuel, by a corrupt promiſe, which the ſaid Sa- 
mutl, by the ſaid Thomas Davies, then and there made to 
the ſaid Thomas Price, to give to him the ſum of TwenTY 
„% GUINEAS, if he, the ſaid Samuel, ſhould be elected for 
the ſaid borough, at that election; and TEN GUINE 45, 
% if he, the ſaid Samuel, ſhould not be elected for the ſaid 
# dorongh, at that election; as and for a gift, or reward, 
« for him, the ſaid Thomas Price, to give his vote in that 
election for the ſaid Samuel, contrary to the form of the 
ſtatute, in ſuch caſe lately made and provided; whereby 
and by force of the ſaid ſtatute, an action hath accrued 
« to the ſaid Paul Benfield, to demand and have, of and 
% from the ſaid Samuel, for his ſaid offence, FIVE HUNDRED . 
« pounds, parcel of the ſaid Two THOUSAND POUNDS), 


« above demanded.” 
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1 „ ſecond count, was charging the deftndave 
LSB] Vith Deen the ſaid Thomas. HG! by * 
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The third count, was charging the de efendant | 
with corrupting Jobn Halgood, by the ſaid Thomas ' 
2 Davies, in the ſame manner as he is charged in the 

firſt count, with corrupting Thomas Price. 
A And the fourth count, was charging the dz efendant 
wich corrupting the ſaid John Habgood, by the aid 
Thomas Davies, in the ſame manner as he is charged 
in che ſecond count, with mnt ry 8 Thomas Price: 
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ce vet the ſaid "ROE (although often requeſted) hath not 
« yet paid the ſaid Two THOUSAND POUNDS, or any E 
«« thereof, to the ſaid Paul Benfield ; but ta pay the ſame to 
the ſaid Paul Benfield, he, the ſaid Samuel, hath hitherto 
* altogether refuſed, and fill doth refuſe. Whereupon the + 
« ſaid Paul Benfield faith he is injured, and hath ſuſtained © 
damage to the amount of TwexTY PoUnDs; and there- / | Wl 
70 fore he brings ſuit, Cc.“ | inte If 


JOHN DOB, * 
; = '« Pledges to erden 8 
33 DS v Bog IN RICHARD ROE. L — 
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TRINITY TERM 1781. 


on the 28th day of Je, Mr. em moved FE court 
of King's Bench, for a rule to ſhew cauſe, why proceedings 
ſhould not be ſtayed, in this action of Mr. Benfield's againſt 
Mr. Petriz, till an appearance was ae to Mr. ſs >; 
action againſt Mr. Benfield e. 5 

He read to the court an affidavit, reciting all the writs of bi 
diftringas which had been iſſued, to force Mr. Benfield to ap- | | 1 
pear, and the different returns which had been made * the 1 bh 
ſheriff to thoſe writs . = . 0 > 9 : 
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* See A the third, page 47. 
+ See chapter the third, page 48. 
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CRICKLADE/CASE. 


He ſtated the circumſtances of Mr. Benfßeld's conduct, to 
avoid an appearance to this action againſt him. Firſt, by 
availing himſelf of his privilege of parliament, a temporary 
| privilege, which he had obtained by corruption; then, by 
reſiſting the writs of d;fringas, which had been ſued out 
againſt him; and laſt of all, by removing himſelf, and his 
property, out of the kingdom. | | 

This conduct, Mr. Davenport contended, bore no other 
mark than that of guilt; and that to allow a perſon, thus 
ſtopping criminal proceedings againft himſelf, by an abuſe 
of privilege, and by flight, in his abſence, by his ſolicitor, 
to proſecute actions upon a penal ſtatute, againſt the very 
perſon whoſe prior actions he was thus reſiſting, would be 
deſtroying every principle of equity and juſtice. | 

LORD MANSFIELD firſt obſerved, that the pro- 
per place to move upon queſtions of privilege, was above 
ſtairs; and then called upon Mr. Davenport for a precedent 
of a fimilar rule, under fimilar circumſtances, having been 
granted by the court. Mr. Dawenport admitted, that he did 
not recolle& a precedent, directly in point. Lord Mansfield 
then ſaid, that he ſhould not make a precedent, and imme- 


diately over-ruled'the motion +. 


” I 


CY 


+ ©© When the idea of this motion was firſt ſuggeſted to me, I ob- 
« jected to its being made, becauſe I thought it would ſpeak the lan- 
*« guage of guilt, when I knew there was not the ſhadow of founda - 
« tion, for any of the charges which had been brought againſt me; 
« and though, at the deſire of my counſel, I waved my objeQtian, 
« and conſented to its being made, yet I was moft heartily ns, 


« that the rule was refuſed ; for I had not the leaſt doubt, 


ut that 


% when the actions (a) were brought to trial, verdicts in my favour 

« would have been given.— This, however, could not enter into the 

grounds of the deciſion of the court, and the caſe flanding equally 
| | =I 

« clear of precedent, on either fide, it could be no wonder, if it was 

« expeted, that the magnitude of the queſtion, which ps at the 


% moſt ſubſtantial juſtice, would have intitled it to a ſo 


emn opinion, 


« upon the general principles of reaſon and equity, the only ground 


« upon whi 
| Mr. Petrie's Addreſs to the EleQors of Cricklade, the 


ch the motion was founded.” 


1ſt of November, 1782. 


(a) The fame rule was moved for, to ſtay proceedings in Mr. Mac pber ſon's 
action again Mr. Pecrie. Vide chapter the eleventh, 8 


. 
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Mr. PE. T R IE upon this pleaded: the. general iſſue, and 
the cauſe was ordered for trial, at the following aſſizes for 
the county of Wilts ; and accordingly was tried at the ſum- 
mer aſſizes at Saliſhury, on the iſt day of: Auguſt 1781, by a 


ſpecial Jury of the ſaid county, before Francis Buller, 


eſquire, one of the Juſtices of his' par court of you $ 
NN | | ; 


: 
4115 £ ho 


5 2h. 1 75 Fe of the Trial. 
| COUNSEL. 


1 * the Plaintif. 8 
Mr. Serjeant Gross,  . Mr. Dux N Io, 

M. Morris, |» Mr. Serjeant Rook, 
1 BAT T. i 2.4% 2645 Mic: Barn 


For the Deda | 


Mr. Barr ſtated the declaration. 


"Mr. 88 GR os E, | 1 5 $i To 75 


„Ie 


25 Sele of the Jury. I am of 2 for Mr. Ben- 
feld, the plaintiff; This action is brought againſt the defen- 
dant, for that ſort of corruption, which he practiſed in the 
0 borough of Crictlade, at the laſt election. I am not able to 
prove, that there was any one particular perſon, ſeated in a 
room, with money on the table, for the purpoſe of bribing 
the voters, as was proved in the former cauſes; but there 
are other modes of 5 ne man has Narr ac- 
tually giving money.“ en 

Gentlemen, the defendant was FFI e to this . 
rough in the year ſeventy-five. Mr. Petrie," I believe, at 


that time, not having any natural intereſt or connection to 
induce him to expect fueceſs, found that there was no other 


way of procuring the votes of men, who were ſo corrupted, 
without doing the ſame thing, which he nom ſo much come 
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„% CRICKLADE CASE. 


In the year eighty, when the election was coming on, 
Mr. Petrie applied to Mr. Gunn, who had been a diſcon- 
tented friend of my Lord Portchefter's, and to another man 
of the name of Davis. Theſe two were the agents of the 
defendant, whom he thought proper to make uſe of in in- 
Auencing the voters of this borough. This was not done, 
by mixing them with this or that ſet of men, but by telling 
the voters, that they were to reſort to them, as his agents. 
When I ſay, that. they were his agents, I do not mean to be 
underſtood, that they were ſo for the purpoſe of conducting 
his former elections; but I mall prove, that they were his 
particular agents, for the purpoſe of carrying on the corrup- 
tion that Was practiſed by him, at the laſt election. At a 
former election, when Mr. Petrie was unſucceſsſul, WEN TI 
CUINEAS-WEre given to every man, who voted for him. To 
thoſe who were acquainted that this ſum was actually given, 
it was enough to ſay, that Mr. Petrie would be as good to 
them as befofe. It was not neceſfary for him to ſay, © I'll 
give you ſo much money; no; but go to Mr. Davis and 
Mr. Gunn, and whatever: * en ſhall be 18 1 
b do.“ Ano! 
s Gimtleinen, 1 ſhall. n a 8 number of wit- 
He; l prove, that theſe two men, Mr. Gunn, and 
Mr. Davis, were referred to, by the defendant, as his agents, 
:ar. this election. When theſe, voters aſked theſe agents, 
e zohat are we to: voip for? the anſwer was, TWENTY 
n nmd & ex out. At other times, chalk was made uſe of, 
„ TWENTY in, and TEN out.” This was well underſtood; 


it amounted to the ſame as what Mr. Guns and Dawis often 


declared, that they ſhould. have TWENTY. GUINEAS if He- 
ce ſsful, and TEx if not.“ 

»Sentlemen, this has heen. done in a e 7 
zſtances. I ſhall prove that unn and Davis were the defen- 
Hant's general agents. Then I ſhall, prove the application 


of. Particular. voters to Mr. Petrie, who, was madett. kind 


Fw AE 47 4 


ns ſay, ſhall be done,” 


* + 8 « If 
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« If I. I. prove theſe facts, there will be no more Jen in 
| this caſe, than there is in the other caſes, which have been 
determined; and you will be ſatisfied, that Mr. Petrie has 


been guilty of the ſame practices, which he fo loudly com- 


plains of in others.“ 

«« Gentlemen; I ſhall call our Atte, and you will 
hear them ſpeak for themſelves, after which I have no doubt, 
but you will find a verdict for the plaintiff.” 


EVIDENCE for the Plaintiff 


RICHARD 720 WNSEND ſworn. Examined 
by Mr. Morris. 


Depoſed, that he was a grocer, and dealt in kaberdaſhery 
goods, That he remembers Mr. Petrie ever fince Mr. De- 
war's election, about ſix years ago. That Mr. Pztrie came 
back, he thinks it was on the Thur/day night before the laſt 
election, which was on the Monday following, and went to 
Mr. Gunn's, at the White Swan. _ That Mr. Petrie canvaſſed 
the borough, and was accompanied by Thomas Mann Gunn, 
Thomas Davis, and a young gentleman, who came with him 
from London. That Mr, Davis came to his ſhop, and ſaid; 


he wanted five hundred cockades. That he told Davis, he 


did not chuſe to take all the money; and he deſired Davis 
to get thè money firſt. That Thomas Mann Guin, and Thos 
mas Davis, were the agents of Mr. Petrie. That when he 
was at Mr. Gunn's houſe with Mr. Petrie, ſeveral people 
came in, and drank a glaſs; and Mr. Petrie defired them 
to go into another room, with Mr. Davis and Mr. Gunn, 
That he did not ſee any money, and he cannot ſay, that 
any thing was ſaid about money. That the common run of 
the town. was, TWENTY in, and TEN out; that he did not 
hear Mr. Petrie ſay ſoz but when Davis came to his ſhop to 
order the ribbons, he ſaid, that Mr. Perrie deſigned to give 
tWENTY in, and TEN out. That he knows nothing of no- 
torious bribery in the town, on the part of Mr. Petrie; that 
he knows nothing more than what he has ſaid. | 
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212 CRICKI'A D t CASE. 


* % 


Croſs- examined' by Mr. DUNN I N G. 


That he ſtands to what he ſaid, chat he heard Davis — 
at his ſhop, that Mr. Petrie intended to give WEN Ty 
GUINEAS in, and TEN out, after the election. That he 


took Mr. Davis to be an honeſt man. That he was return- 


ing officer ; and it was not for the returning officer to be of any 
party. That he gave Mr. Petrie his vote, , becauſe he was 
laſt on the poll; but he don't ſell his vote. That he was 
aſked by all the three candidates, and never pretended to be 
Mr. Petrie's friend. That he told them all alike. That 
che others did not want his vote, or he would not have given 
it to Mr. Petrie. That he faw Gunn and Davis go about the 
town with Mr. Petrie; but he did not go into any of the 
houſes with them, nor did he hear any thing that paſſed, in 
any of the houſes. That he ſaw Gunz and Davis go into a 
room, at the I Hite Swan, but he did not know what was 
there ſaid. . 


FAMES AKERM A N ſworn; Examined by 
Mr. Pate. EL 

Depoſed, that Davis invited him to the New Inn, the 
evening before the election, and that he met there Tho- 
mas Davis, Thomas Price, Chriſtopher Saunders, Jobu Hab- 
good, and Newil Simmons. That Nevil Simmons aſked Davis, 


how he was to be ſatisfied, if he voted for Mr. Petrie; and 


Davis wrote in chalk} TWENTT and Ten; Habgood ſaid, 
& let me interpret it,“ and took the chalk, and wrote zz: af- 
ter the TWENTY, and ont after the TEN. That Simmons 
alked Davis, if he would ſtand by that; that Davis an- 
ſwered yes, and that it ſhould not be all; and that his word 
was ko be taken, as well as Jonathan White's, or any in the 
town. That Davis and Gunn came to his houſe, with Mr. 
Petrie, when they were canvaſſing; and he ſaw them go into 
many houſes. That, by the invitation of Mr. Davis, he 
ſupped with Mr. Petrie, the evening before the election. 
That there was a great deal of talk about the voters; and. 

he 


CHAPTER X. ny 


he told Mr. Pei, that he had a great many, on his liſt, 
who had promiſed him, but who would not vote for him. 


That Habgood and Simmozs ſaid, there was a great talk about 
the town, that Mr. Petrie was not eligible, and they wanted 


to be ſatisfied. That he told Mr. Petrie a great many were 
diſſatisfied about that report, and Mr, Petrie ſaid, ** wy 
friend, don't trouble yourſelf about that, Mr. Davis and 
Mr. Gunn will ſatisfy you.” That Mr. Petrie defired Hab- 
good and Simmons to go into another room with Mr. Davis. 


Crofs-examined by Mr. D U NNIN f + Sig 


Q. When they came out of this room, their countenances, 


I preſume, reſumed their uſual ſtupidity? 

A. I ſaw no difference. © 

Q. Now, what was your buſineſs with Mr. Petrie'# Did 
you not pretend to be one of his beſt friends? Was you not 
continually with him, conſulting and OO King; —_— the 
buſineſs of his election? Si 

No anſwer. | 

QQ. Did not Simmons and Hahgood come in and fay; that 
unleſs Mr. Petrie could counteract the FIVE GUINEA notes, 
he had no chance of ſucceeding, and that Benſſeld and + pul 
Pberſan would be ſure of their election? 

No anſwer. 

Q. Did you not endeavour to cporſuads him, to Fx ſome- 
thing, to countera@ theſe FIVE GUINEA notes? And did 
he not tell you, that as he came on a fair and honourable. 
plan, that he would not give one farthing to any human 
creature; that he would neither give any thing, nor promiſe 
any thing; that if they choſe him, it mult be from the ſame 

honourable principles on which he offered his ſervices; and 
that, if they choſe him, he would ſupport their rights as 
ſpiritedly, as he had ö FO at Mr. . 
election? 

A. I know nothing of the FIVE GUINEA notes. 1 never 
wn any of the __ 5 
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214 CRICKLADE CASE. 


Q. t; am not aſking, whether you had the FIVE GUINEAS 
or not; but did not Simmons, Habgood, and you, ſay, that 


if Mr. Petrie did not counteraCt theſe FIVE GUINEA notes, 


he would not, or he could not, ogg > by 

A. I had none of them, 

. Theſe, my friend, are tricks we are accuſtomed to. 
Do you think you ſhall divert me? I ſhall not forget my 
queſtion, and I will have an anſwer, before we part. Did 
not the converſation I have mentioned, or ſome ſuch con- 
verſation, paſs? Was not one way, and another way propoſed, 
as the moſt likely way, for Mr. Petrie to ſecure his election; 
and wag it not recommended to him, at this meeting, to do 
ſomething to counterbalance the FIVE Guinea notes? 

A. I don't know that it was. 

'Q. Who is Fonathan White ? * 
A. He is a farmer; a friend of Mr. Benfield's. 
Q. Was you not for Mr. Benfeld? © - 

A. Yes. I gave him a ſingle vote. 


JOHN HABGOOD, ſworn. Examined by Mr. 
Serjeant Groſe. 8 


| Depoled, that he was at Simmonds's, - 559 . Inn, the 


day before the election. That Mr. Price came to him, to 


deſire him to go there, at the requeſt of Mr. Davis; and 
that he found there Davis, Newil, Simmons, Herman, Price, 
and Saunders, That Davis aſked him for his vote for Mr. 
Petrie; and upon his ſaying, he could not promiſe; Davis 
ſaid, that his word was as well to be taken as Mr. White's. 
That Mr, Fhite was a farmer in the town, a friend of Mr. 
Benfiel#*s. That Davis promiſed, if they would vote for 
Mr, Petrie, that he would give TwenTY in, and TEN out. 
That TwpxTY, and TEN, were wrote in chalk upon the 
table; that he does not know who wrote them; but he put 
in to the TWENTY, and ont to the TEN; and Mr. Saunders 
looked over, and faid, that would do; and Mr. Davis ſaid, 
he would ſtand to that. That they all went up together to 
the Suan, where they found Mr. Farm with whom they 
drank 


eehAF TIA f 


drank a bottle of wine, and afterwards ſupped. That Mrs 

Petrie aſxed them for their votes. That he aſked; what they 

were to vote for; and Mr. Petrie (aid; he knew: what he 

meant, and left it to his friend Mr. Davis. That David 

faid, to bim and Newil Simmons, as they were going away, 8 
that he would have us vote for Mr, Perrie, and he would 

| ftand-to what he had ſaid. That lie ſaw Gunn . Davis 

going about the town with Mes 8 8 411 eg "th 


| Crofexamined by Mr. cken R 0 0 * . 


Nie 


n Agnew) at cnellalr, is naleter; and ores for 
Mr. Benfield, and Mr. Benfield only. . 

Q. Did you not pretend to by Mr. Petrie” 8 friend ? » 

A. I never promiſed him. * n 

Q How came you to go to his houſe then 

A. Becauſe Mr. Davis invited us. 


Q You knew for what Mr. Perrie ragt you was no 


5 


friend of his; you go to his houſe, and afk 82570 what you 


was to vote for; what did you mean by ! 
A. I leave you to judge. | 
Q. Never intending to vote for Mr. Furt, you go and 


lip with him, and aſk him, what you was to vote 4 What 


was your reaſon for this? 
A. I will not tell ous 


VII SIMMON? ſworn. ha 
Mr. Morris. | 


D that he remembered Mr. Petrie, at the laſt elec- 
tion at Cricklage, and that Mr. Davis was with him. That 
Mr. Davis ſent Thomas Price for him ; and from the White 
Hart they went to the New Inn. That they had a little li- 
quor, and Mr. Davis came in, and aſked him, if he had 


promiſed his vote. That he aſked, what they were to vote 


for; and Davis took chalk, and wrote, TWENTY, and TEN. 
That Habgood' put in to the TwenTY, and out to the TEN, 
ad Davis fad, he would ſtand to that. That from the 
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That Mr. Petrie aſked them to drink a glaſs of wine, and 
then they went to ſupper | with him. That Mr. Petrie aſked 
him if he had promiſed his yote, and he ſaid, he could not 
tell, but he choſe to know what for. That Mr. Petrie ſaid, 
he would leave that to his friends, Mr. Davis and Mr. Gunn. 
That when they quitted the room, Mr. Davis ſaid, that he 
would ſtand to what he had promiſed, but would do no 
otherwiſe. That Gzun ſpoke to him, on the morning of the 
election, and told him not to be afraid, for that every thing 
was ſafe, that it was lodged in the Bank, and that no one 


could draw it out but him. That be Ns 2 fingle » vote for 
Mr. * | 


FO H 8 11 0 NS bow. WA CBE by Mr. Bate. 
Depoſed, chat the night before the writ was cried, the 
Eriday night, Mr., Dawis came to him, in the market-place, 


and aſked him for his vote, for his friend Mr. Petrie. That 


Davis aſked him, Robert. Clark, and Benjamin Stratford, to 
go up to Mr. Gunn's, to ſpeak to Mr. Petrie; and that Mr. 
Petrie, aſked them all three, for their votes and intereſt, 
That Mr. Davis promiſed them, in the market- place, and 
in going up the ſtreet, that if they voted for Mr. Petrie, 
they ſhould have TWENTY GUINEAS, if he was choſen, and 
TEN, if he was not. That at the Mhite Savan, when Mr. 
Petrie aſked them for their votes and intereſt, they faid, they 


| Had no objection. That they drank a glaſs of wine with 


Mr. Petrie, and went from him, with Thomas Davis, into 
another room, where there were a great many people, and 
Davis bad them drink what beer or ale wy Pe: pro- 
r. That no more paſſed, | 


R OB E RT CLARK ſworn, Examined by Mr, 
Serjeant Groje. ON A 9 8 


LED Y that the day the writ was cried, Cm Davis 
asked him, John Simmons, and * Stratford, as they 
g were 


a PHAP ES N. ' Mt 


were not at home when Mr, Petrie was on his canvas, to go 
up aud ſpeak to him. T hat, in going up the ſtreet, Dawis 
put his hand ren his ſhoulder, and ſaid, that den ſhould 


23893 


they were three honeſt men, who were not at 1 — 
Mr. Petrie was pn. his canvas. That Mr. Petrie called for a 
bottle of wine, and a young man, who was with them, 
filled each of them a glaſs. That Mr. Petrie ſaid, whatever 
his friend Davis faid, he would be anſwerable for. That 
Mr. Davis then took them into another room, and bid them 
Gin; as ug as ny Would That he nend — more. 


1 4 EIT 4 
*r $TRATFORD PIP U Examined 
e BY Mr. Morris, . ine bus 


Depoſed, that the day the writ was cried , they met Da- 
vis in the ſtreet, who deſired hem to go up to the White 
Swan, and to ſpeak to Mr. Petria; that they ſhould have 
beer and ale in plenty, and TWENTY GUINEAS in, and Ten 
out, That when they went in, | Davis ſaid to Mr. Petrie, 
that he was not at home, when Mr. Petrie called. That a 
young man fat down their names, and called for a bottle of 
wine, and gave them a glaſs; after which T gomas Davis 


took them into another room. T hat Mr. Petrie ſaid, what. 


ever his friend Mr. Davis f ſaid, he e would do. . 


7 H 0 M 4 8 P RI C nf ſworn, Examined by 1 Mr. Batt, 


. Depoſed, ke. 1 was wh Thomas Dab at the New 
Inn, the night before the election, and that John Hab god, 
Newil Simmons, ' Chriſtopher Saunders, John Simmons, and 
Akerman, were there. That they talked about the election 
affair, and Davis made ſome figures, he believes they were 
TWENTY and TEN, but he was at a diſtance, That it was 
not done in a proper manner, and Mr. Habgood made it right. 
That Davis aſked them to go to the Swan, and they went 
with him, and had a glaſs of wine. That there was ſome 

„ FC | talk, 
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talk, about che election. That he and Mr. Davis talked 


together, on the election day, about voting for Mr. Petrie. 
That Davis ſaid, he would have him to vote for Mr. Perrie, 


and told him not to be s Fhat By voted for” 2 4 | 


Parrit api wy. Ban 


COURT: Did Davi explanto yo why you need 
not be afraid? n 


A. He only faid, „de not be Sad: 2 r was all that 


paſa; and 1 was not afraid, to vote for Mr. Pais ie. 
COURT. es you * aby - 

. © Becauſe my inclination was, to vote 4 way (a). 
Q. By Mr. BAT T. Did any thing paſs between Davis 
and you, about a ſervant of yours Charles Rudler ? 

A. Nd; ; Tos 1 K at all. 


THOMAS SKILLIN ſworn. Examined by 
3 Mr. Serjeant Cre. 


| Depoſed, that he faw Mr. Petrie, on the An before 


the election; and that Thomas Davis, Thomas Gunn, and a 
clerk were with him. That they came to his houſe, and 
that Mr. Petrie ſaid, ** how do you dv, my friend Skillin,” 


and aſked him for his vote. That he ſaid, he had already 
promiſed. That Ganz ſaid, ©* damn promiſes ; promiſes that 
auere done about the election, were nothing; and that Mr. 
Petrie faid the ſame, © damm election promiſes, they were no- 
thin ing. That Gann and Davis came up, and ſaid, that he 


had a right to vote for Mr. Petrie, having received Twenty 


GUINEAs from him, at the election before; and then Mr. 


Petrie ſaid, 7 585 vote gt me, you _ hawe no reaſon to 


a) Thomas Price and Joe Habgeod, were the two voters, upon 


: the alledged charge, for e of whom, this ck was brought. 


rep ext, 


> - ; 
pw + * * R * * * * 
Wy > - | n fl 8 
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repent, I Pall behave to you, as ; before. That nothing fur- 
ther pane 971 


” 


- 


ED WARD WL Ks worn, | Examined by Mr. Batt. l 


Pepoſed, that about a femiahs. before the lat. cm. 


election, when he was at work, Tomas Davis came, and 


was always perſuading him to vote for Mr. Petrie. That 

Thomas Davis ſaid, he ſhould be well ſatisfied, that he would 

be bound to give him TwexTY. Gvintas; and if Mr. 

Petrie was not choſen, that he ſhould have TEN GIN EAS. 

That Mr. Pherie came. round on 2. canvaſs, with Mr. Gunn, 

| and Mr. Davis; and Mr. Davis came in and ſaid, I ha 
been a friend to you, and employed, you a great deal, and J hope 

you will be a friend to Mr. Petrie and me. That upon that, 
Mr. Petrie Repped 3 in, and ſaid, „ Hope, Mr. Wilks, you 
avill vote for me.” That he ſaid, he had no prejection againſt 

Mr. Petrie; and Mr. Petrie ſaid, You know I gave you as. 
much, as if I had flood on the poll, be a Friend to me now; and. 
you ſhall have as much as before. That he ſaid, he had no- 
thing; and that Mr. Petrie ſaid, ** My other friends had, and 
you fall have the Same.” That Davis afterwards, called 

him into his ſhop, and ſaid, he hoped he would be a friend 

to Mr, Petrie and bim; and gave him n to * and 
get what he liked (c). | 


125 


99 ö 

(5) Bills "Þ indifment for wilfyl _ corru Ne ry, were 
found againſt this witneſs, and the next witneſs Edward Wilks ; for 
the particulars of which, ſee chapter the ſeventeenth; - Upon this 
ground, a motion was made ; in the court of King's Bench, for Raying 
proceedings, upon the verdi& in' this action; for the particulars of 
which, ſee chapter the thirteenth: 

(c) Though Wilks and Skillin were the only nds who were 
indicted, the were not the only witneſſes, who were guilty of groſs 
perjury, in their evidence in this cauſe; but the other Wittek had 


= ully laid the ſcene, to corroborate the falſe teſtimony of each 
other. 


© _—_ 


DEFENCE. 
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| D EE E N C E. 
Mr. D UNN ING began his. defence, by 8 . | 


dhe; jury, that after the many actions, which had been brought = 
155 before the court by Mr. Petrie, and determined in his fa- 


vour; and after the many actions, at his ſuit, which ſtill 
remained to be tried; that he was not ſurprized, and he was 
perſuaded they would not be ſurprized, that this action 
ſhould be now brought by way of retaliation.” That this 
was the firſt of the kind, that had been brought againſt Mr. 
Petrie himſelf, and this was brought by Mr. Benfield, againſt 
whom Mr. Petrie had long before commenced an action, 
containing many charges of bribery and corruption at this 
election; the juſtice of which, Mr. Zenfield had admitted, 
by refuſing to enter an appearance, by ſkulking under his 
privilege of parliament, by reſiſting the court of King's 
Bench, and by removing himſelf, and his property, out of 
this country. That Poſubly Mr. Benfield would not return, 
till, by the lapſe of years, the buſineſs might be-totally for- 
gotten, and the evidence, by death or accident, might be 
ſo removed, as might render ic difficult, or impoſlible, for 
Mr. Petrie, then to fix the charges upon him. That this 
being the true ſtate of the caſe, Mr. Benfield's conduct, could 
not prejudice any man, in favour of the preſent action. 
He remarked, that in the declaration there was no perſonal 
charge againſt Mr. Petrie, but he was charged with corr upting 
Price and Hab good, through the medium of a Mr. Davis, and 
to ſupport this charge, he begged they would carefully attend, 
to the proofs that had been brought, That nothing had been 
ſaid againſt the defendant, and if there was any foundation for 
a charge at all, of which he had great doubt, from the evidence 
that had been given, the proſecution, inſtead of being pointed 
at Mr. Petrie, ſnould have been againſt Mr. Davis. That the 
voluntary acts of one man, were not to be imputed to another, 
ſo as to make him criminally guilty, and though the Wit- 
neſſes had not made this neceſſary diſtinction, but had con- 
founded the acts of the one, with the acts of the other; 
Wi: FE 7 yet 


\ 


4 80% % A §mRR 5X45 | ag 


17 he was ſure, that; in weighing .the evidence, 955 would 
accuracy, and faden kick juice required. ock es 
Hle then went minutely through: the. whole Py 268 evi- 
dence; he conſidered Price and Habgood, as. - the: two. moſt 
material witneſſes,” the queſtion being, whether Mr. Petrie 


had corrupted thoſe, men, or not; and he contended, that, 


from their evidence, a ſingle doubt upon the ſubject, could 
not remain upon the mind of any, for the charge had, in 
the moſt direct manner, been repelled by Price; and Hab- 


good had proved no kind of ee N on _ . N 


of Nr. Fan. „„ | #<> 


Before he ſtated an anſwer, to Mr. Benfelts Sins | 


this action, Mr. Danning deſired the gentlemen: of. the jury, 
to recollect, that it was their duty, clearly to diſtinguiſh, 
between the agent, and the principal; between thoſe acts, 
which only perſonally affected the party himſelf, and thoſe 
acts, for which another might be made liable. He parti- 
cularly requeſted them to attend to this, as the queſtion hy 
and by would be, whether Mr. Petrie was, or was not, to 
be involved, by the converſations that had paſſed, between 
Mr. Davis, and the different voters of Crictlade, when he 
was not preſent, and of which he was entirely ignorant. 

Hie obſerved, that the charge ſet up againſt the defendant, 


was grounded upon what had paſſed, the very day before the 


election; at which time Mr. Benfie/d and Mr. Macpher/on, had, 
by their corruption, ſo effectually ſecured a majority of the 
voters, that it was impoſſible for Mr. Petrie, to have had any 
proſpect of ſucceeding, by numbers upon the poll. That Mr. 
Petrie had not arrived at Cricſlade, till the Thur/day before the 
election, and of courſe, if he had been ſo diſpoſed, too late to 
have done any thing, againſt ſuch powerful opponents; that, 
in his abſence, he had been moſt artfully, and moſt unjuſtly, 
repreſented, as a very unfit perſon for this borough; that he 
had been deſcribed as a perſon, no ways qualified to encounter 
two Nabobs. That Town/end had cautioned Davis, who he 
took to be a very honeſt * to get his money, before he 
bought 


* 
2 ˙ A n 
SD Eat PPP 
H 


9 
« 


a= 


= 


* 


* 
2 
E ig og 
= ae 4 3 * 


— oy 
A 


3 CRISIS 
i de rt afar) . 
wich rs 


ſiume time, repreſented by th 


122 cRICEKLADE OASE. 


bought cockadeß, and yet, with this deſcription of Mr. 
Perrie, thus wickedly given by the paint Fr own. witneſſes, 
as poſſefling neither credit, nor reputation, he is, at the 
en 5, , as attempting by promiſes, 
to out-bribe theſe Nabobs. That Mr. Petrie having had to 
combat, the effects of a notorious ſhop of corruption, it was 
impoſ6ble for him, to have acted ſo unwiſe and injudicious 
- & part. That the circumſtances of ſuch an abſurd, and con- 
tradictory ftory, could not be credited, though fworn to by 
a thouſand witneſſes. That the object of the actions againſt 
Mr, Petrie, ridiculous as they all were, was to operate-as a 
ſet of. That they were intended, to undo, what was done 
yeſterday ; to make one jury, countera@ another j jury; and 
excepting his learned friends and himſelf, to leave every 
body concerned, juſt as they were at ſetting out. 
+ He contended, that if, from the number of witneſſes, they 
mould be forced againſt their judgments, to give credit to 
what had been ſworn againſt Davis, that no part of that evi- 
dence, applied to the queſtion they were trying, and either 
could, or ought to, affect Mr. Petrie. That no man could 
of himfelf become the agent of another, and before Mr. Petriz 
could be made liable for Davis's acts, it would be neceſſary, 
that proof ſhould be given, that Mr. Petrie employed him, 
to conduct his election, and gave him a power to make pro- 
miſes in his name, for that Davi:'s ſupporting his cauſe, from 
motives of friendſhip, did not go-one jot, to wo him Mr. 
W agent. | 

The caſe of the day before, he 8 was very dif- 
ferent, from the caſe before them, and contended, that it 
the noble Lord, who was then his client, had been fortunate 
enough, to have got at Mr. Briffow, and if Briſtow had 
ſworn, that what he did, was of his own free will, without 
the knowledge, privity, connivance, orconcurrence, of the 
zoble defendant, that Briftow's evidence would have com- 
_ Pleatly exculpated the zoble Lord, nobody could have doubted 


of bis innocence, and _ ee r not have been 
—— 0 


HAPTER EV. 2323 


He then 2 that Mr. Petrie was not as unfortunate 
as the noble Lord had been, for he. had it in his power, to 
nb the very men, who were repreſented, by theſe wit- 
neſſes, to have been his agents, and to haye made pro- 
miſes in his name, and that, unleſs corruption. Bad ex- 
tended to 2 length, more enormous than ever was; heard 
of; thoſe men would contradict every thing. that had 
been ſaid, that could affect the defendant. That the plain- 
if witneſſes had applauded Themas Davis, and repreſented 
him as a very honeſt man. That he ſhould call Davis to this 
fin gle queſtion, „ whether he had am authority whatever, dire 
or implied, from Mr. Petrie, for. what, theſe witneſſes had 
| ſfuworn, be did, and ſaid, at ibis election. That he ſhould not 
loſe time, in contradicting what the witneſſes had ſworn re- 
ſpecting Mr. Davis, becauſe, if every ſyllable they had ſaid 
was true, it had nothing to do with the queſtion before them. 
That though Dawis might have made promiſes, to, thoſe 
voters, and might have given them ground to ex} a re- 
ward, yet, if he exculpated Mr. Petrie, if he declared thar 
he did this, without authority from Mr. Petrie, directly or 
indirectly, and without his privity and knowledge, there 
was a compleat anſwer to the charges, and the plaintiſf would 
be diſappointed, in his abſurd expectations of che event of 

this proſecution. 

Hie remarked to the jury, that there were a variety of 
circumſtances, connected with this action, which it was their 
duty to take into their conſideration, and particularly the 


views of the different parties. | Thar the one, for the ſake of 


juſtice alone, and to prevent ſuch atrocious practices in future, 
practices, which if not put a ſtop to, would ſhake the pillars of 
our glorious conſtitution, had brou ght the many actions, which 
had been tried, and the many actions, which remained to be 
tried, for the bribery and corruption of the laſt Crictlade elec- 
tion; and that the other, had brought his action, only by way 
of recrimination, and to evade the penalties, which he had ſo 
Juftly incurred, which he had forfeited to the law. 

That beſides this, he was ſure they muſt feel, for the par- 
zicular ſituation, in which Mr. Petrie Rood, and the groſs 
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manner, In which he had been moſt unj juſtly abuſed. That 
when abſent, i in F rante, up pon his private affairs, upon his per- 
ſoual concerns, he had been repreſented as a traitor to his 
country, a character, which he deteſts from his very ſoul ; 

and to prejudice him with his friends in general, and with 
the electors of this borough, in particular, it had been induſ- 
triouſly reported, that he was agent or ſecretary to Dr. Frank- 
Tin, with whom he had only an acquaintance, flowing from 
private friendſhip, and perſonal eſteem. That he had like. 
wiſe been charged, with having been ſo deeply engaged i in 
ſchemes, and in plots, that it was impoſſible for him, ever to 
return to this country; though he had never been engaged 


in any ſcheme or plot, of any kind or ſort whatever. 


That, with this weight of calumny, Mr. Petrie acci- 
dentally returned to England, on the very day, that his 
majeſty's proclamation was publiſhed, for the diſſolution 
of the laſt parliament; and notwithſtanding theſe wicked 
rumours, which had been moſt- artfully propagated, he 
immediately reſolved, again to offer his ſervices in par- 
liament to this borough, where he thought he had the 
beſt of pretenſions, and where he had no doubt of finding 
an intereſt in his favour, firmly eſtabliſned. That upon 
his arrival at Crictlade, he found Mr. Benfeeld, Mr. Mac- 


pherfon, and a Mr. Grant, who had canvaſſed the town, and 


who were the. only remaining competitors, with whom he 
had to engage. That Mr. Grant, the next morning, quitted 
the borough, and declined the conteſt. That Mr. Petrie 
ſoon diſcovered the manner, in which the two other gentle- 
men had obtained an intereſt in the place, and before the 
election began, he knew his numbers upon the poll, could 
not be conſiderable. That under the circumſtances of the 
generality of the corruption, conſidering the powerful in- 
tereſt with which Mr. Petrie had to contend, he was ſurprized, 
and ſhould continue to be ſurprized, how it was, that he 
polled the number of one and twenty. That every man in 
the place knowing, who had, and who had not, received 
the money, it was no unreaſonable preſumption in Mr. 

Petrie 
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Dos to believe then, as he believes now, that with twenty- 


one fair and legal votes, he ſhould eventually be the fitting 
member; and that he ſhould diſqualify one or both of his 
competitors, hy the proof of the bribery and corruption 
they had been practiſing. That this being Mr. Petrie's ob- 
ject, and theſe his motives for continuing the purſuit ; ; he 
muſt have been totally bereft of underſtanding, . to haye been 
guilty of thoſe very practices, by the expoſing of which, in 
others, he had alone any chance of ſecuring his ſeat in par- 
liament; and that it would have been the madneſs of a 
bedlamite, the extreme of folly, for Mr. Petrie to have en- 
tered the corrupt liſts, with theſe e. who n in 
all the riches of Aba. 1 
Having, with great energy, Hine loin and forcibly 
upon theſe circumſtances, Mr. Dunning concluded; with ex- 
preſſing his full perſwaſion, that, if Davis and Gann ſhould 
exculpate Mr. Petrie, they would conſcientiouſly diſcharge 
their duty, by finding a verdi& for the defenvÜd t. 


* 
; . K . 2 : : . — — f 
—— ——— CCS Em 


E \ I D E NCE for the Defendant. 


THOMAS DAVIS ſworn. Examined by Mr. Ser- 


jeant Rooke. 


Q Mr. Dawis, had you any authority from Mr. "Wal 
directly or indire&ly, to offer any money to the voters of 
Cricklade, to vote for him, at the laſt election? by 

A. No; never in my life, firft.or laſt. 

Q. Nor to promiſe any money? - 

A. No; nor to promiſe any money. 

Q. Do you remember Simmons, Habgood, Hlerman, and 
Price, going to Mr. Petrie, at the White Swan? | © 

A. Yes; I went with them to the New Inn firſt; from 
thence they went to Mr. Petrie, at the Swan. 

Q. What paſſed at the Swan, between them and Mr. 
Petrie? 
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CRICKLADE CASE. 


6 bn 1 wanted to come to an agreement with him, 
He faid, he could get ſeveral votes beſides his own, Mr. 
"Petrie ſaid, that he would neither give him any thing, nor 
promiſe him any thing. Akerman ſaid, he would not ſerve 
| him, without” being port a certaint' : 

5 Had you ever any authority from Mr. Petriey w On 
; miſe any money, to TROVE who would vote for ſic 
A. No; never. e 


2 
% 4 
* £1 


ne 14 8 Ur 5 ſworn. the ranma 
4 Mr. Serjeant Roote. | | 


wy You Hino. at . at the White Sawan. Do you 
n thoſe men, Simmons, Habgood, Akerman, and Price, 
coming to your houſe, to Mr. * the Sunday night 2 
0 abe een f. PET onto 
A. Ves; I do. 7 4 | = i 
4 Que For what purpoſe? 8 
A. They came to Mr. Petrie, to deſire him to pay the 
"Saks GUINEA, notes, which they ſaid, would make his 
elettion ſure. i Mr. Petrie ſaid, he could lay nothing to it; 
he would do no ſuch thing. | 
Q. Did, Mr. Petrie commiſſion you, to offer money, or 
to promiſe money, to any of the voters of Ae to vote 
for r 
e He 1 never gave me any authority of the kind; all that 


ok did, was, to 89 about, and to ſhow him the houſes of the 
voters? bobs 


: 
4 zo £ 


84 
* 


ie DUNNING. 


F F wg N. 7 


1 % 


8 Then you a had no authority fea Mr. Part to ive 
money, to Promiſe money, or to hold out any expettation 
of a reward, to any of the voters, to vote for him? b 

A. No; never. 1 75. 85 5 


e 

; * x , ; 3 a 
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to the j jury, that it was the cleareſt caſe, that had ever come 


before a court of juſtice. That his learned friend, had reſted 
the whole upon argument. That the ſimple queſtion for 


their determination was, whether Mr. Petrie did, or did not, 


authorize Mr. Davis, to offer a reward to theſe voters; whe« 
ther Mr. Davis was, or was not, the agent of Mr. Petrie. 
He then aſked, why ſuch a long harangue about Mr, Ben- 
feld, and his connections; and then remarked, that they 
were not trying, who this Paul Benßeld was, or where he 
was; that though Paul Benfield ſhould be the name of a com- 
mon informer; it had nothing to do with the queſtion be- 
fore them, which was ſimply this, whether the defendant 
| was, or was not, guilty of the charge, in the declaration. 
He contended, that when his friend, appealed ſo much to 
the feelings of the jury, he knew his caſe required the Ar- 
gumeutum bomints, and not the Argumentum rationis. He 
_ obſerved, that in the opening of the buſineſs, he had not 
uttered one word of opprobriim againſt Mr. Petrie, or any 
one elſe ; - that he had not talked of Mr. F ranklin, or of Mr. 
Petrie's being a traitor; or of his being engaged in plots 
and ſchemes, That his friend had aſked, who, could be- 
Heve, that Mr. Petrie would be fo abſurd; ſo mad, as to be 
guilty of bribery, when his only chance of ſucceeding in his 
election, was by detecting the bribery of others. That he 
agreed wich his learned friend, that it was abſurd to cor- 
kupt, or to be corrupted ; that it was abſurd to commit any 


crime whatever; but; at a former election, money had been 


given to every man, who voted for Mr. Petrie. That this 
action was not brought, to put money into the pocket of 
Mr. Benfield ; but to ſhow the world, that Mr. Petrie had 


* Do not the 8 $ upon the verdi obtained in this cauſe 3 3 
(ſee chapter the ,thirteent ) and the ſecond action brought by Mr. 
Benfield, againſt Mr. Petrie, which was for THIRTY=SEVEN 
THOUSAND POUNDS; (ſee chapter the ſixteenth) ; do not theſe 
circumſtances pointedly contradict this aſſertion of Mr. Benfield' 


counſel ? 
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been guilty of the fame practices, which he complained of 


in others. That he would not go for the ywo ons; that 
one penalty would ſatisfy . B 

The Serjeant then Rated the whole of hs bb a 
reaſoned on every part to prove, that Mr. Petrie was liable 
for every act of Davis. He contended, that the credit of 


none of their witneſſes had been impeached ; that they had 


given one uniform chain of evidence; that the charge ſtated 
in the declaration, was clearly proved; and concluded with 
expreſſing himfelf perfectly fatisfied, that the an would 
And! Aa verdict tor the Plaintiff. 


EHARGE 10 ür Jv. 


M. juſtice nubLER having” ſtated, chat Paul. Ben- 
Feld, eſquire, was plaintiff, and Samuel Petrie, eſquire, was 
Aan aut; began his charge by obſerving, that theſe cauſes 


came before him, as he wiſhed. all cauſes he tried ſhould 


come before him, with an entire ignorance of the parties. | 

t After. this-obſervation; he remarked to the jury, that they 
had nothing to do, either with the parties, or the conſe- 
quences of the preſent action. That it was no point of 
conſideration for them, whether this action was, or was not, 
fo operate as a ſet off, againſt other actions; for one man 
having convicted another, was no reaſon why that other 
ſhould not convict him, if he had been guilty of a ſimilar 
offence. That the only queſtions, in this cauſe, were, whe- 
ther Davi. was, or was not, the agent of Mr, Petrie, the 


| defendant, at the laſt election at Cricllade; and if he was, 
whether ſuch promiſes were, or were not, made by him, as 


are ſtated in the declaration. That he ſhould ſtate the evi- 
dence; i in the firſt place, with reſpe& to the agency of Davis, 
for if that was not proved, there was an Fe the action. 
That he ſhould ſtate that evidence to ſhow, that Davis was 
mms wk as the de efendant's agent; and that what was 


done , 
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done y.him, was done, by the conſent, and with the Know- 
ledge.c of, Mr. etr 7M "That, as he ſaid; on a former occa- 
fion, they were not to be guided, by what # man might fay 
of himſelf ; that bis calling himſelf the agent of another, 
did not conſtitute him ſuch an agent; but they muſt be ſa- 


tisfied, from the acts of the party: himſelf, that, he was his 


agent ; they muſt be ſatisfied, in the preſent caſe, that Davis 


acted under the authority of the defendant. 
He then went through the whole of the evidence: on the 


part of the plaintif, repeatedly. obſerved. upon the teſtimony 


of S4i/lin and Wilks, as forming the moſt material part of the 
.caſe, as bringing the caſe home to the defhndant, and re- 
marked, that if what they had ſworn, was believed by the 
jury, the acts of Dauii, were clearly recognized? ” Mr. 


Petrie. 
HFaving ſtated the 3 on the part of the defendants 


the learned judge told the jury, that they were firſt to con- 
ſider, if there was any way to reconcile what had been 
ſworn” to, by the witneſſes on both fides; and if there was 
not, they were then to conſider, on which fide the truth 
lay. That on the one fide, converſations were ſworn to, 
which clearly implied agency. That the examination on 
the other, had been very dry, cloſe, and cautious; that they 
felt they trod upon tender ground. Thar the expreſſions 
{worn to, by the plaintif”s witneſſes, not haying been de- 
nied, it was fair and reaſonable to believe, that thoſe wit- 
neſſes had ſpoken truth, and were not to be confounded. 
That, on the other hand, if the witneſſes for the defendant, 


meant what they had ſworn, that they had neither directly nor 


indirectly, authority from Mr. Petrie, to promiſe the voters; 
and that what Davis did, was merely his own act, of which 
Mr. Petrie knew nothing; that then, the plainii fs witneſſes, 
being expreſsly contradicted, by the witneſſes for the defen- 
dant, the queſtion would be reduced to this ſhort PRs which 
of the witneſſes they would believe, 


* Sce Mr. Dunning's reply to this comment, chapter the eleventh, 
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20 CRICKLADE CASE. 


He concluded with obſerving, chat the conduct '& Davis 
had been given up, at the bar; 3 and with directing the; jury, | 
if they were ſatisfied of his agency, to confider the evidence 
as to the * and to lud a werdiet for che Plaintiff. 


VERDICT for the Plainif, 
on the firſt and third Counts, 


for corrupting T1 er Price and Jobn Halgeed, 


| ONE THOUSAND 'POUNDS. 5. 


? \ * 1 ; 
* - - 2 K # * 0 
4 . 2 + « N ) 
. 6 2 N : ** 4 * * . 
* N ' * 8 1 


In chapter the thirteenth are fully ſtated, the motions and 
proceedings in the court of Kine 's 5 Bench, in conſequence 
of this verdict. 
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Juſt : as the court 694 Why" the buſinef of * th at 
Sali iſbury was ended, Mr. Petrie was ſerved with another writ, 
at the ſuit of Mr. Benfield. For the trial of this ſecond ac- 
tion, when, upon the ſame charge and the ſame evidence, 
as in this firſt action, except t the evidence of Ski/lin and Wilks, 
a verdi& was found for Mr. Petrie, ſee chapter tlie fixteenth, 
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JOHN M AC PHERSO N, efquire, p —_ PLA INT FF, 
SAMUEL..PETRIE, eſquire - - - > DEFENDANT, 


DECLARATION; in the FIRST ACTION; 
MOTION to by PROCEEDINGS; ad TRIAL. 
COMMENCEMENT of the SECOND ACTION; 


ai. — . — 


NONPROSSED. 


The Writ, in the Firſt Action, was Tank? out in Hilary 
Vacation 1781, and ip Eafter Vacation following, the 
Declaration was delivered. _ 


- 


DECLARATION,” 
UB As rn T K 1 1 


In the Twenty - firſt Year of the Reign of King 18 
6 the Third. 


| «$STORMONT AND WAY.” 


Fe. illi, . 0 H N MACPHERSON, eſquire, 
«<< 26 wits complains of SAMUEL PETRIE, 
«« eſquire, tc. of a plea, that he render to the ſaid John 
ö Macpherſon, the ſum of FIFTEEN THOUSAND, FIVE 
«© HUNDRED POUNDS, of lawful money of Great Britain, 
b“ which he owes to, and unjuſtly detains from him, Cc. 
% For that whereas, Se.“ 


. Then 


1 
1 


— 


— Ze. r. rr n- Sa 
A, FS 3 * : 8 
VVCCCCCVCVCCFFFCCCCCCCCCTTTCTCTCTCTCTCTCTCTCTVVTbTbb 
2 . I 8 p — 


— 


3+ — 


CHEERS 
2 2 2 5 
K rs n A 7 3 > * — bon - 
2 — 0 2 PERS F - 5 92 2 2 2 2 : - at 3 <a 707M 
5 3 e 9 2 * 1 240. : 8 3 e N * N . s 8 7 L 5 ww 3 A 2 +5" aa * ds 2 y . vn lg r b 8 . 
v % = 3 "eB + n * 1 g . Nr 1 nn e S r D "ys r 1 — = ” 0 lp.” wr 7 — IS 
KS; - \ K y "WE IP HS IS a EO = IN 2 Os hg q Iz. gh — N E rn ; . ** 5 . ow =_—_ 2409 4,23 +4 
: — | Y; FI ! g — ee N — 3730 U. .. eee e ' 8 ar . X 
» ; $55. kt 23 4 by 5 Po 4 . : #96 * 2 1 - > * +, HH of 
_ : _ 4 p 1 Fa * p n 


renn 
3 223 . — +; 4 
* — l — — * 


re re 
. — . — 
8 > Ty 


— 5 


— 
e 


17 
Vs 

. 

e 
9 

11 

ef 

yt £ 

17 is 

: 1 

40 

t 

U 

ts 

l 

1 


94 e wt (FRE 
{ 3 


1 3 
- — Oo 
l 9 3 1 oo _— On ww = + —— — „ 1 0 5 m 
= ä — — 1 | | * =_ — 7 = _ —_— f 
—— q — —_— mY * * FINES " 2 ow 1 — — — o —— — = — — „„ 0 — CIS = : 8 3 
= | 4 * av ds 1 232 ma —— — pu e = LETS ETTE =. - i 
* 8 FRE * = _ = - = — * o \ hy \ - CHIANTI of Rams 
—_ 9 = \ — — 9 3 _ . a n "OE: — * — 
© ad Tg WE e e — Dur * „ * eg e r ede „ en — 8 : 8 ble. by bs Son Wn Apa BYE us 2,4 F ; 
y Ae i Ah eq cot led n Ws. + Jr 5 —_ N N 2 7 IF, 
8 4 


P — ¶ ẽͥÜ⁰ u , ,, * ; 
— — — _ —_—_ mt gd —— a 2 _ * — * 


„ In — a : = _— PL. -_ >= 3 > « * 
— # - * - * + 2 * r 
+ = oF 7 is 4c = * . no - 
* K 5 * : ry. 9 
y 1 e Nen. PE Ig ae 9 
* \ 


232 CRICKLADE' CA8;. 
Then follows the formal part, which is literally 


any: - the ſame, as the formal part in the declaration 


againſt Fohn Briffow. Vide chapter the firſt. 
A *: After this comes the ſpecific charge, wiz. 

t And the ſaid John Macpherſon further ſays, that the 
«« ſaid. Samuel PHerrie, not regarding the ſtatute, in ſuch 
<< caſe made and provided, nor fearing the penalties therein 
5 contained, after the--twenty-fourth. day of Tyne, in the 
year of our Lord, one thouſand, ſeven e and 
ve twenty-nine, and before the faid election of two burgeſſes 
« for the ſaid borough (to wit) on the ſaid elebenth day 
«of September, in the twentieth year aforeſaid, at the bo- 
EC. rough of Crictlad- aforeſaid, he, the ſaid Samuel Petrie, 
42 did corrupt one Thomas Mann Gunn, who then, and 
75 there, and at the time of the ſaid election, had a right 
I to. vote an that election, to give his vote in that election, 
« for him the ſaid Samuel Petrie, by a corrupt promiſe, which 
<« the ſais Samuel Petrie, then and there made to the ſaid 
« if he, the ſaid Samuel Petrie, would be elected, for the 
cc Laid borough, at that eleckion, and TEN GUINEAS, if 
cc he, the ſaid Samuel Petrie, ſhould not be elected, for the 
«© ſaid borough at that election, as and for a gift or re- 


* ward, for him, the ſaid Thomas Mann Gunn, to give his 


< vote in that election, for the ſaid Samuel Petrie, con- 
70 trary to the form of the ſtatute, in ſach caſe lately made 
e and provided, whereby, and by force of the ſaid ſtatute, 
"wr action hath accrued to the ſaid Jobn Macpherſon, to 
«« demand, and- have, of and from the faid Samuel Petrie, 
« for his laid offence, FIVE HUNDRED POUNDS, parcel 
« of the ſaid FIFTEEN THOUSAND, FIVE  HUNDRED 
76 POUNDS), above demanded.” 
The ſecond, third, fourth, fifth, ith, ſeventh, 
| eighth, ninth, and tenth Counts, charged the 
deftndant, with corrupting: nine other perſons, in 
the fame manner, as he is charged, in the firf 
Sat with — 7. bomas Mann Gun. 


Ty The 
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The eleventh. count. charged. the defendant, with 
corrupting, in the ſame manner, one of the perſons 


before- mentioned, but who, in his count, is de- 


ſeribed, as only eee A es . 

; election. $A 1 * 9 2. 
„The twelfth, thirteenth, fourteenth tert, 
+ -.- ſixteenth, ſeventeenth; eighteenth, dineteenth, 
7; twentieth, and twenty-firſt counts, charged the 
8 "defendant, with corrupting the ſame ten perſons, 
in the ſame manner, eg ar made to n 
n "by! Thomas Davies. 5 12 
| The twenty-ſecond, a lad 
| e twenty · ſixth, twenty ſeventh, twenty- 
eighth, twenty-ninth, thirtieth, and thirty-firſt 


counts, charged the defendant, with corrupting all 


the ſame ten perſons, except Thomas Mann Gunn, 
and beſides them, with corrupting Thomas Davies, 
in the ſame manner, by n made to o them, 
by Thomas Mann Gunn . man 


* =y þ. 
5 5 $38 E454 63869 


e Nevertheleſs, the ſaid [yay Petrie, althou gh often re- 
0 queſted, hath not yet paid the ſaid FIPTEEN THOUSAND, 
FIVE HUNDRED POUNDS, Or any part thereof, to the ſaid 


cc Macpherſon, he, the ſaid Samuel Petrie, hath hitherto al- 
«« together refuſed, and ſtill doth refuſe. 5 Whereupon 
„the ſaid, John Macpberſon faith, , he is injured, and 
ec hath ſuſtained damage, to the value of FIFTY, ADS, 
oy And therefore he brings ſuit, Sc.” 


* 


e JOHN DOE,” 
« Pledgss to pr ecute EO AND | 
RT... 


* 


* If any of the voters had been corrupted by Mr. Petrie, thoſe, 

in this declaration, mult have been corrupted; for they all voted for 
him at the eleQion ; but. Mr, Macpherſon's. counſel, upon the tria] 
abandoned' every count, except the count, which charged Mr. Petrie, 


with corrupting John Truman, who had been 2 till the mo- 
went of his giving men, 7785 


+ rev 


Jobn Macpherſon; but to pay the ſame to the ſaid John 
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234 CRECKLADE 8 AST. 


ae TRINITY TERM 1781. 


on ht awanty-clghth Fl of e a ſimilar rule was 
ive for, by Mr. Deuæmort. in the court of King's Bench, 
as had been 1 for, in Mr. Benfeld's action againſt Mr. 
Petrie, as Rated in the preceding chapter, wiz. to ſhew 
cauſe, why proceedings ſhould not be ſtayed, in this action 
of Mr. Macpher/on's, againſt Mr. Petrie, till an appearance 
was entered, to Mr. Perrie's action againſt Mr. Macpher/on, 
The motion for this rule, being grounded upon preciſely 
the ſame circumſtances, as was the motion for the rule to 


lay proceedings upon Mr. Benfield's action againſt Mr, 


Petrie; the over- ruling of this motion, immediately followed 

the over-ruling of the other. 
Mr. PET RI E then pleaded the general ile, 1 the 

cauſe was grdered for trial, at the following aſſiges, for the 


county of Vilis; and accordingly was tried, at the ſummer 


aſſizes at Saliſbury, on the firſt day of Juguft 178 1, by a ſpe- 
cial jury of the ſaid county, before Francis Buller, eſquire, 
one of the juſtices of his majeſty's court of King's Bench, 


Particulars of the Trial, 


) HOUNSEL. 
For bb \plainf. „ Rd defendant, 
Mr. Serjeant GRosk, Mr. Dunninc, 
Mr. Moxxis,  ' Mr. Serjeant Rook, 


Mr. BaTT. | Mr. Burxs. 


Mr. Barr ſtated the declaration. 


1 


Tet was then ved; by the counſel on both ſides, that the 


evidence as to the agency of Thomas Mann Gunn and Thomas 
Davis, which had been given, upon the trial of Mr. Ben- 
* field's action againſt Mr. Petrie, ſhould be read to the jury, 


from the Judge's notes, as evidence in this cauſe. 
\ . 1 «7 7 Se. 15 l Mr. 


R 2 OT EP 7 TE TT 1 N i * 
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r. Setjeant G ROSE in his opening. obſerved to the 
Mr 1 it was unneceſſary for him, upon this trial, to ſtate © 
particularly, the connexion between the difendant and Mr. 
Gunn, ſo much having paſſed upon that ſubſeck. on the” 
trial of the preceding cauſe “. That "though, the Preſent 
action, was brought for many acts of corruption ; that they 
ſhould only go for one count, for corrupting Jobn Tr. ruman, 
who was promiſed TWENTY GIN EAS by Mr. Gunn, to vote 
for Mr. Petrie. That they ſhould call the man himſelf, 
who would ſtate the converſation that paſſed, between him, 
Mr. Gunn, Mr. Davis, and one 270 after Which, I TN 
penis find their verdict for the Plaintiff. 


E VIDE N c E for the bung. 


Foun TRUMAN ſworn. Examined by. 
ä et Mr. Morris. Et e 


Depoſed. that juſt P the laſt election at Cricklade, 
he ſaw Mr. Petrie, along with Mr. Gunn, and Mr. Davis.” 


That he met them, at the bottom of the town, while they : 


were canvaſſing, aſking votes; that Mr. Petrie aſked him for 
his vote, but he did not chuſe to give an anſwer; that he 
wanted ſome refreſhment, and went home and had ti. T hat 
Mr. Petrie defired him, to come up in the evening, to Mr. 
Gunn's, and he went up; that it was a day or two before 
the election. That Mr. Davis took him into a tle room, 5 
and when Mr. Gunn came in, Mr. Dawis went away. That 
William Beal was in the room, and. Mr. Gunn beckoned to 
him, to call for a mug of ale; that they had two quarts of 
half and half; that they aſked him for his vote, and ſaid, 

that Mr. Perrie was a very good man, the election before; 
that all his voters had TwWEN TY GIN EAS, and that he would 
be as good now, if not It better. That he told Gunn, he would 


2 Mr. n action 000 Mr. Petrie chapter the teuth. 
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not promiſe, and they ſeat. him into another room to Mr. 
Petrie. That Mr. Petrie aſked: him for his vote; but ſaid 
nothing about money. That nobody ſaid any thing about 
money, but Gun and Beal. That he voted for Mr. Perrie. 
That he went next day to Guns” s, but they ſaid nothing to 
him about this money, and he did not e 0 it. 


8 


Io e by Mr. . PUNNING.. 


\ = = - 42 - = * oy = 
 @& =o " ou \ Fi by * - . CE ** * « 
P7000 — , .], IDS ERIE 4 * 328 1 
* —— s * * * 


| "6 Where have you been living, my good friend, fince 
| the laſt afſizes? os | 
- A. I cannot ſay. I have been at London ; ; and 10 was at 
* farmer Sibbet's in Hampſbire. ED 
= 


Q. Who does farmer Sibbet rent his farm of ? 

A. Upon my word, I do not know. 

Q. But, I muſt have an anſwer, not upon your word, but 
| _ your oath ? | ; 

- No anſwer. | 

Q. Was you an itinerant . going about the coun- 

try? Where have you been, theſe two or three months 
N paſt? Haye you not been mig 3 in bor e s ſtables ? 

A. No. 

7 Was you not at lord Portebeſßer 8 = 

A. Ves; I have been there. 

Q. How long was you there? 

A. I have not been there, theſe two months. 

Q. Have you been back to Crictlade, fince you was there? 
Where do you now come from ? 

A. I came from Wilton to-day. 

* * Have you been living upon half and half ever | Gncs 
you left Cricklade, or how have you been living? 

A. I live a good deal upon bread and butter. 

2. You ſay, that Davis took you to the place, where 
the half and half was to be had, into a room at Cricilage, 
where you formerly lived. What kind people muſt they be 
at Cricklade, to carry a man to a place, where half and half 
Fas to be had for nothing, and where a great many pro- 

| miſes 
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miſes were made. The ſubject was not a till the two 
quarts of half and half were out. Was it then, that Gunn 


laid, that Mr. Petrie was a good man, at the-laſt election, 


that his voters. had TWENTY GUINEAS, each, and. that he 

would be as. * now, if not better, and that Beal repeated 

this? 1 
| A. There was another man, who heard i it. 2 vp 
Q. Who heard it? 3 ö r 
A. One Thomas Smith heard it. . 0 COT 

Q Where is he; is he eel 3 

A. I do not know. 

Q. Which of them, Ganz; or r Real, told you this firſt?, 
A. Thomas Gunn. I got Wee from the other W 

dates. 
Q That was very hard; was it not? | 
A. I cannot help that. ; 
Q. It has been made up to you, I dare ſay > as 
A. It has not been made up yet. 


. 
F453 rn 


Q Is not all the eating, and drinking, and e at | 


free coſt, without being obliged to work, * it up to 


you © 
A. No f. 


THOMAS STRATFORD ſworn, Examined by 
Mr. Batt, 


Depoſed that he remembered being at Mr. Gunn's houſe, 
at the laſt election; and that he ſaw there, Mr. Petrie, Mr, 


Gunn, and Mr. Davis; that all three aſked him, Thomas 


Strange, Thomas Townſend, and Benjamin Stratford, for their 
votes. That Gunz ſaid, they ſhould be uſed well, if they 
voted for Mr. Petrie ; that he would be as good, if not better, 
than at the former election. 3 


ow 


+ After Mr. Petrie had * Briflow, a writ was ſued ont 
againſt John. Truman, at the ſuit of lord P tchefter. A declaration 


in this action, was afterwards filed in the King's DD office; = 
ay the MINE band | 
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r. DUNNT NG beg his” deferice; by Eblgeving 
BY dhe; jury, that Stratford having been called, for the ſole 
© purpoſe of proving the” agency of Curr, and his evidence 
"being no ways applicable to that queſtion, muſt be totally 
Yo laid out of the cafe. ' That no part of the evidence, that 
had been given in the former cauſe, Which was to be read 
from the judge's notes, as evidence in this, went to prove 
any kind of agency, on the part of Gunn. That the fact, 
"as to any gift, loan, promiſe, or reward of any Kind, from 
Mr. Guan, to induce any perſon to vote for Mr. Petrie; at 
the laſt Crici/ade election, refted Trey” Ld entirely, 1 10 
| the ſingle teſtimony « of Jobn 77 ruman. 
He then ſtated the evidence, "given by Pundn, which, 
he ſaid, from ſome. facts, he ſhould mention, And which 
would be proved, Would be found impofible to gain the 
ſmalleſt credit, from any man living; that the whole would 
be found' to be, what it really was,” a fabricated ſtory, totally 
devoid of truth.” But, before he ſtatéd the evidence he had 
to produce, he deſired the jury to underſtand, that he did 
not mean to impute any thing ſo low, ſo mean, ſo bafe, fo 
dihonourable, to the noble Lord, who was defendant in the 
cauſes, that were tried Helterday, as to have been keeping 
up this fellow Tru ruman, as to have been inſtructing and en- 
YN 6 couraging him, in the perjured evidence he had juſt given, 
from the vain hope of convicting Mr. Petſie; but that about 
all noble lords, there were people of a certain deſeription, 
who were always ready, and ever enn e to dc mean 
and baſe actions. * 7 5 * 
After deſirin E them to apply this obſervation, to the caſe 
before them, Mr. Dunning ſtated the circumſtances, which 
© would be given in evidence. That after the conviction of 
* Briftewv, at the March aſſizes, When all Cxicklade were in 
N arms, to get a ground of charge, true or falſe,” probable or 
improbable, againſt Mr. Petrie, application was made to 
_ perfon, who voted for him, to — if no money had 
been 
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been given, if no promiſes had been made; and when nei- 
ther of theſe, were found to have been the caſe, they were 


then deſired to recolle& every converſation they had, either 
with Mr. Perrie, Mr. Gunn, or Mr. Davis, upon the ſubject 


of the election. That among others, Truman, who was a 
poor ſhdemaker and cobler, in very diftreſſed circumſtances, 
was applied to by a Mr. Vincent, an attorney in the place, 
a friend to Mr. Benfie/d and Mr. Macpher/fan,:a perſon who 


was warm and active in ſupport of the intereſt oppoſed to Mr. 


Petrie. That Truman was aſked: by Vincent, if he could 
"ſwear bribery againſt Mr. Petrie; but Trumas then de- 
clared, that he knew of no bribery; for he had received no 


money, and no promiſes had been made to him, either by | 


Mr. Petrie, Mr. Gunn, or Mr. Davis; That fome time after 
this declaration, the man was ſent for to Vintent's houſe ; 
from thence he was immediately removed out of the town; 
his wife and family, knew not where he was; but their 
neceſſities were daily ſupplied; by ſome generous benefaQor. 
That ſome weeks afterwards, he was accidentally ſeen at 
lord Pertcheſter's ſeat at Highclere, and was now produced 
| ig 2 court of juſtice, publicly to give the perjured evidence, 
they had juſt heard. That he ſhould firſt call William 
James, who would prove the circumſtances, which he had 
ſtated; and he ſhould then call Mr. Gann, who would not 
only prove. the total falfity, of what Truman had ſaid ; 
-but who would likewiſe exculpate Mr. Petrie, from having 
given any authority to him, directly or indirectly, expreſſed 
or implied, to give money, or to r money, to my 
voter in Cricklage. 

Having been told, that the examination of Gunn, i in the 
preceding cauſe, had been very dry, cloſe, and cautious ; j 
and that he felt, he was treading upon tender ground „Mr. 

Dunning diſclaimed every ſuch idea; and warmly aſſerted, 
that inſtead of tender ground, in the defence of this action, 


and of the other actions againſt Mr. Petrie, he felt himſelf 


* Mr. Juſtice Buller, in his charge to the jury, chapter the tenth, 
| upon 
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26 __CEICRLADE''GASE. 
upon the fitmeſt, the ſtrongeſt of grounds; that he hat 18 


deſire to conceal any thing; that his wiſh and endeavour had 
deen, to probe the queſtion to the bottom; that when the 


man Was again called, if it occurred to any perſon; who 


heard him, that ſtronger queſtions could be propoſed, than 


thoſe he ſhould put to the witneſs, to make the denial as 


. compleat, direct, peremptory, and deciſive as poſſible, of his 
having had any kind of authority whatever, from Mr. Petrie, 


either to give or to promiſe to any voter, he defired the afliſ. 
tance of ſuch perſon, in the examination, that what he be- 


leved, to be the truth of the eaſe, might not remain ambj- | 
Yom or doubtful, upon the mind of any. 


He expreſſed himſelf fully fatisfied, that the ined 4. 


gehe ſpoke from his own feelings, when he ſaid, that all 


-vice-at an election was abſurd, that it was abſurd to be guilty 


of any crime whatever; but he contended, that in the lan- 
guage and in the conduct of the world, it was far otherwiſe. 


That, inſtead of every crime being conſidered as abſurd, 


many a criminal received the countenance of the world, in 


conſequence of the crime, which he had committed. f 
He inſiſted, that of all the oppoſites, that had ever exiſted, 


it had however never happened, that any man was ever 


guilty, of ſuch abſurdity, and of ſuch folly, as what was 
now imputed to Mr. Petrie, of ſuch folly and abſurdity as to 
attempt to overcome by a promiſe, the wealth and riches of 


- ſuch opponents. That the plaintißi in theſe cauſes, were 


endeavouring to prove a fact, the * of which, would 
diſcredit any man living. | 

He obſerved, that in the 3 cauſe, there had been 
a torrent of witneſſes, one after another; that in this cauſe, 
there was only the evidence of one man, and that man as 
drunk as he was, when drinking his quarts of half and half; 
that it ſhocked human nature, to ſee ſach a crowd of people, 
brought into a court of juſtice, to tell a ſtory, upon oath, 


"which was abſolutely falſe, which was totally deſtitute of the 
- ſmalleſt we; of truth; ms that if the evidence he ſhould 


call, 


{EB rr ag 


4 


call, did not fully convince them of this, he ſhould ſin 

cerely lament, that it ſhould be the fate of innocence, to be. 

Wi upon ſuch teſtimony, | 6:4 6 1 1 8005 
* v IDE N C K for the Defendant. 


WILLIAM FAMES ſworn, HR 1 45 
Mr. Dunning. 


Depoſed, that he very well knew Jobn ET n whe, had 


been a witneſs in the cauſe. That on the nineteenth of 


March laſt, Truman came to his houſe, and ſaid, that Mr. 


Vincent, a neighbour, a lawyer, who belonged to Mr. Mac- 
pher/on's party, had ſent for him, to ſwear bribery againſt 


Mr. Petrie. That Vincents words were, that he wanted to 
know, if he could ſwear bribery againſt Mr. Petrie, by any 


gift, or reward, or promiſe, made to him, either by Mr, 


Gunz, or Mr. Davis; that Truman ſaid, '** let his blood be 


damned, if he could ſay any thing, if he knew of any bri- 


bery, but they had promiſed him a reward, and he would 


go down, and ſee, what they would give him, and come 
back, and tell him.” That while they were talking toge- 
ther, Vincent's ſervant came and took Truman away, who 
bad not been ſince then ſeen in Crictlade, and ſince that 
time, he had not ſeen him, till he juſt before ſaw him in 


court. That when Truman :alled on him, he brought home 


a pair of ſhoes, which he had mended for him. That Tru- 
man was very poor, and lived very hardy. 


! 


Croſs-examined by Mr. Serjeant GROSE. 


| That he is ſure, it was the nineteenth of March, that this 


converſation was between Truman and him, becauſe he ſet it 
down in his pocket-book - that he made a memorandum of 
it, as he could not tell but it might be of conſequence. 
That Truman ſwore by his maker, that he could not ſay any 
thing; that Truman lived poorly, before he left Cricklade, 
"_— how he had lived fince, he did not know. 

. THOMAS 
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THOMAS MANN GUNN ſworn. Examined by 
| Mr. Duzzing. | 


Depoſed, that it was not true, what Truman had — 


that he ſaid to him, that Mr. Petrie was a good man, at the 


former election, that all his voters had TwznTY cvuineas, 
and-that he would be as good now, if not better. That he 
never {aid any fuch thing, firſt or laſt at any time. That 
when Mr. Petrie canvaſſed the town, Truman was not at 
home; that on the Saturday before the election, Trumar 


_ came and fat down in his kitchen, and called for a pint of 


ale; that Traman aſked for Mr. Petrie, and he defired him to 
go into the room, where Mr. Petrie was; that he had no 
further converſation with Truman; that many people were 
in the houſe at the time, but he cannot poſitively ſay, whe- 


ther Beal was there or not. That he neyer, at any time, or 


in any place, promiſed. Truman any thing, or ever ſaid to 
him, that Mr. Petrie would give any reward to any of his 
voters. That he had not at that time, or at any former 
time, or at any time afterwards, any authority from Mr. 
Petrie, directly or indirectly, expreſſed or implied, by any ſign, 
token, geſture, or by any alluſion to any thing paſſed, or 
in any mode or manner whatever, to give, or to promiſe, 
any gift or reward, to any of the voters of Crictlade. That 


when different voters have applied to Mr. Petrie ſor money, 


he not only refuſed to give them any, or to promiſe them 
any; but he had often heard Mr. Petrie ſay, that if they i 
ſpoke to him upon that ſubject, he ſhould iinmediately quit 
the room. 


Mr. ROBERT LONG ſworn. Examined by Mr. Duning. 


Depoſed, that he accompanied Mr. Petrie from London to 
Cricklade, at the laſt election; that they arrived there, in 
the evening of the fifth of September; that he was for the 
moſt part with Mr. Petrie, accompanied him totally through 
his canvaſs, and was preſent, and heard, what paſſed be- 

| tween him and the electors. That he does not particularly 
I | recol- 


\ 5 ” ; 
- * — £ * o 4. * „ * oy . m 7 . 
+4 © H 4 PTER XI. | = 43 


recolle& the 3 of the W but chat many came, d 
were frequently applying to Mr. Petrie, about the rin 
GUINEA notes; and that his anſwer always was, that he 
could not do -any thing about them, and that 1 not 


sive any thing. Y | 


> 


: Crofrmamined by: Ve, Segen G R RO SE. 


That he was not conſtantly with Mr. Petrie, all the time 
ke was at Crichlads; that he knew Mr. Gunn and Mr. Davis. 
That he heard nothing about the former election, but that 
Mr. Petrie had been a candidate. That he believes he heard 
Beal ſay, that he had TwenTY cvINEAs at the former 


election. That he often heard, what paſſed berween' ber 5 


and Beal, and the reſt of the voters. 


Again examined by Mr. D U NN I NG. 


That there never was any converſation „ in his preſence, 
that implied any kind of reward, held out to any of the 
voters, who came to Mr. Petrie, but very much the contrary. 
That never any thing like a promiſe, was held out to any 
of them, and it could not have eſcaped him, if there had, 
as it would have been ſo contrary to Mr. Petrit's conſtant 
declarations and conduc. 

Mr. DUNNING ajd, he Ro call no more 


witneſſes, 
Mr. Serjeant G ROS E then ſaid, that before he ſtated 


the evidence, he ſhould call two or three witneſſes, to the 


character of Thomas Mann Gunn. 


EVIDENCE for the Plaintif: 


THOMAS FYILLET, eſquire, ſworn. Examined 


by Mr. Morris. 


Depoſed, that he knew Thomas Mann Gunn, who lives 
at Cricklade, That Cricklade was about ſeven or eight 
| WO miles, 
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I++ CRICELADE CASE. 


miles, from the place, where he lived. That he never had 
any concern with him, or any dealings with him, but the 
n character he bore, was very W 5 


To a Queſtion from the COURT. 


That it was a very hard queſtion, whether he would — 
lieve im, _— his a; or _ but he feared he ſhould 


C RO ox 680 52 B i « from. | Examined by Mr. 
Fg Serjeant Groſe. | 
Depoſed, that he had. known T hemas Mann . ever 


ſince he had lived at Cricklade, and from his r 
of him, he would not believe him Arn his oath, 


Croſs-examined by Mr. DUN N I N G. 


That he was a relation of Mr. Benfild's. That it was | 
of no conſequence of what ſide he was; but that he was on 


a fide. That he had heard ſome people ſpeak ill of his 
\ couſin Mr. Benfield; and he would not think it right, not 


to believe his couſin, upon his oath, becauſe ſome 3 
ſpoke ill of him. 


— — —— — 
LY POLY, LE: 
Mr. Serjeant GROSE was very ſhort in his reply. 
He ſaid, that it was an action, brought againſt Mr. Petrie, 
for corrupting Truman, by his agent, Thomas Mann Gunn. 


That for the proof of the agency, his lordſhip would read 


from his notes, the evidence in the former cauſe. That if 
Truman was to be believed, he conſidered Guns, and Mr. 
Petrie, as one and the ſame. That the proof was clear, that 
Gunn was authorized by Mr. Petrie. That the evidence of 


* Till lately, he kept the White Horſe Cas houſe at Cricklade, 
which his father kept before him, 


TFames 


CHAPTER XL >  ajh: 
| James contradifted "itſelf, and that the evidence of Mr. 
Long, was nothing to the queſtion. That he was per- 
ſwaded the jury would be ſatisfied, that Trumas had 


ſpoken the truth; that Gum was the agent of Mr. Petrie; 
and that they would find a verdict for the plaintiff. . 


% : 2 
| 1 987 
1 


CHARGE To Txe JURY. 

Mr. Juſtice BULLER began his charge by remarking, 
that the whole of the cauſe, depended upon the credit that 
was given to Truman. He read from his notes the evidence, 
as to the agency of Gunz, which had been given, in Mr. 
Benfield's action againſt Mr. Petrie; (which ſee in chapter 
the tenth) and particularly commented upon the ſtrength 
of the evidence of Thomas Skilliz, He then ſtated the whole 
of the evidence in this cauſe; obſerved, that the ſhort queſ- 
tion was, whether they would give credit to Truman, or to 
Gann ; remarked, that Mr. Villet, who did not live at Crick. 
lade, and who was no voter, feared he would hardly believe 
Gunn, upon his oath ; and concluded by directing the Jury, 
if they believed Truman, to find for the plaintiff; but if 
they believed Gann, to find for the defendant. 


VERDICT for the Plaintif, 
on the twenty-fifth Count, 
for corrupting John Truman, 
FIVE. HUNDRED POUNDS. 


For the motions and proceedings, in the court of King's 
| Bench, in conſequence of this verdict, ſee chapter the 
fourteenth, 


Q3 | Juſt 
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246: CRICKLADE CASE. 8 


Joft bs theo roſe, and the buſineſs! of the aſſiges at . 
Saliſbury. ended, Mr. Petrie was ſerved with, e, writ, 
at. the ſuit of Mr. Macpberſon. | 

The trial of Mr. Benfield's ſecond ation os 8 the 
fixteenth) having proved that this. verdict, and the verdicts 
in chapters the tenth and twelfth, were obtained by perjury, 
no declaration in this ſecond action of Mr. Macpher/on's was 


ever delivered, and a nonproſs was afterwards figned. 


t 1 


* 


| The Right MHodobfsbie Henry, N 2 7 
LORD PORCH ESTE R, 5 e 
SAMUEL PETRIE, Eſquire, - - DEFENDANT. 


DECLARATION in the FIRST ACTION; 
| and T RIAL. | 
COMMENCEMENT of the SECOND ACTION; 
| ddd of als; ACTION, | : 
at the Suit of JOHN BRISTOW; 
both NON PR OSS E D. 


The Writ, in the firſt Action, was ſued out in Hilary Vacation 
1781, and in Zafter Vacation following, the Declaration 
was delivered. 


D O LAR ATT O x. 


„E 4 8 7 E R T E R M, 


4 In che Twenty-firſt Year of the Reign of 1 GEORGE 
c the Third.” | 


«STORMONT AND WAY,” 


10 Wiltfire, 2 HE Right Honourable Sears; LORD 
„ to wit. | PORCHESTER, complains of 


« SAMUEL PETRIE, eſquire, &c. of a plea, that 


* he render to- the ſaid Lord, SEVENTEEN THOUSAND 
| Q 4 4 POUNDS 
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as. CRICKLADE CASE. 


% PouNDs, of lawful money of Great Britain, which he 
ce owes to, and unjuſtly detains from him, . For that 
* whereas, G. | . ; 


Then follows the formal part, which is literally 
the ſame, as the formal part in the declaration 
again Foha Brifliew. Vide chapter the firſt. 


After phis comes the ſpecific charge, iz. 


15 And the ſaid Lord further ſays, that the ſaid / Samuel 
« Petrie, not regarding the ſtatute in ſuch caſe made and 
<< provided, nor fearing the penalties therein contained, 
after the twenty-fourth day of Fuze, in the year of our 
* Lord one thouſand, ſeven hundred, and twenty-nine, and 
«6 before the faid election of two burgeſſes for the ſaid bo- 
E rough, to wit, on the ſaid eleventh day of September, in 
ze the twentieth year aforeſaid, at the borough of Cricklade 
« aforeſaid, he, the ſaid Samuel Petrie, did corrupt one 
« Tohn Herring, who then and there, and at the time of the 
_ «© ſaid election, had a right to vote in that election, to give 
© his vote in that election for the ſaid Samuel Petrie, by a 
8 corrupt promiſe, which the ſaid Samuel Petrie, then and 
ee there made to the ſaid Fohn Herring, to give to him the 
„% ſum of TwENTY GUINEAS, if he, the ſaid Samuel Petrie, 
cc ſhould be elected for the ſaid borough, at that election; 
„ and the ſum of TEN GUINEas, if he, the ſaid Samuel 
Petrie, ſhould not be elected for the ſaid borough, at that 
« election, as and for a gift or reward, for him, the ſaid 
«© John Herring, to give his vote in that election, for the 
t ſaid Samuel Petrie, contrary to the form of the ſtatute in 
« ſuch caſe lately made and provided, whereby, and by 
4 force of the ſaid ſtatute, an action hath accrued to the ſaid 
* Lord, to demand and have, of and from the ſaid Samuel, 
«* for his ſaid offence, FivE HUNDRED POUNDS, parcel of 
„ the ſaid SEVENTEEN THOUSAND POYNDS, above de- 
& manded. F 


The 


CHAPTER u. % 


The ſecond count charged the defendant, with 
corrupting the ſaid Jobn Herring, in the ſame man- 
ner, as he is charged in the firſt count, with cor- 
rupting him, but with the promiſe only of ten 
guineas, to vote for him at that election. 


The third, fifth, ſeventh, ninth, eleventh, thir= 
teenth, fifteenth, ſeventeenth, nineteenth, and 
twenty-firſt counts, charged the defendant, with 
corrupting ten other perſons, in the ſame manner, 
as he is charged in the firſt count, with corrupting 
Jobn Herring. 


The fourth, ſixth, eighth, tenth, twelfth, four- 


zeenth, ſixteenth, eighteenth, twentieth, and twenty- . 


ſecond counts, charged the defendant, with corrupt=- 
Ing the ſame. ten other perſons, in the ſame man- 


ner, as he is charged in the ſecond count, with 


corrupting Jobn veg: 
The twenty-third, ewenty-fourth, twenty-fifth, 


twenty- ſixth, twenty-ſeventh, twenty-eighth, and 


twenty-ninth counts, charged the defendant, with 
corrupting ſeven of the ſame eleven perſons, by 


the ſame promiſe as in the firſt count, made to 


them by Thomas Mann Gunn, who is ſtated, to have 
been employed by the defendant, in that behalf. 


The thirtieth, thirty-firſt, and thirty-ſecond 
counts, charged the defendant, with corrupting 
three of the ſame eleven perſons, by the ſame pro- 
miſe as in the firſt count, made to them by To- 
mas Davies, who is ſtated, to have been employed 
by the defendant, in that behalf. 


The thirty-third, and thirty-fourth counts, 


| charged the defendant, with corrupting two of 


the ſame eleven perſons, by the ſame promiſe as 
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in the firſt count, mach to them by Thomas Price, 
who is alſo ſtated, to have been employed by the 
4e * in * behalf. | 


« Yet the ſaid 3 1 often requeſted) * 


e not yet paid the fad SEVENTEEN THOUSAND POU 


_ *< gr any part thereof, to the ſaid Lord, but hath ther 


* refuſed ſo to do, and ſtill doth refuſe. ,, Whereupon the 
«« ſaid Lord faith he is injured, and hath ſuſtained damage, 


4 to the value of oB RHUNDRED POUND?! and therefore he 


„ brings ſuit, Gr”? 


Jo DOE, 8 
“ Pledges to a AND 


RICHARD ROE.” 


| 


Mr. PE T RIE pleaded the - add 1 and the cauſe 
was ordered for trial, at the following aſſizes, for the county 
of Wilts, and accordingly was tried, at the ſummer aſſizes, 


at Saliſbury, on the ad day of Auguſt 1781, by a ſpecial jury 


of the ſaid county, before Francis Buller, eſquire, one of 
the Juſtices of his Majeſty's court of King's Bench. 


Stun of the. Cried. 
COUNSEL. 


For the Plaintiff. | For the Defendant. 


Mr. Serjeant GROSE, Mr. Dux xI No, 
M. Morris, Mr. Serjeant Rook E, 


Mr. Barr. 3 Mr. BuxkE. 


4 


Mr. Barr ſtated the declaration. 


Mr. Serjeant GROSE, in his opening, obſerved to the 


jury, that this action was brought by Lord Portebeſter, for 
the recovery of a number of penalties, which Mr. Petrie had 
forfeited, by promiſes made to different voters of Crick/ade, 


at 


- 


CHAPTER XI. 251 


— 


at the 3 election, by his agents Tlæmas FOR Gunn, - 


and 7 homas Davis. That the proof of the agency, would 
be the, ſame as in the other cauſes, which his Lordſhip 
would read from his notes. That he ſhould only call thoſe 
witneſſes, to the particular acts of corruption, who were not 
examined the day before. That where particular corruption, 
charged in this declaration, had deen proved the day before, 
by witneſſes who gave evidence as to the agency, that proof 
would likewiſe be now read, from his Lordſpip's notes. That 


the intention of this action, was to ſhow to the world, that 


Mr. Petrie had been guilty of the very ſame bribery and 
corruption, of which he talked ſo loudly, and complained 
ſo heavily, in others. That he ſhould call his witneſſes, 
and prove the facts, when they would have no difficulty in 
finding a verdict for the plaintiff, 

Mr. DUNNING aſked Mr. Serjeant Gree, if the evi- 
dence he propoſed to be read, from his Lordſbip's notes, was 
to be confined to the proof of agency, or was to prove, with 
the agency, particular acts of bribery. 


Mr. Serjeant GROSE ſaid, that in proving the agency, 
they ſhould likewiſe prove the particular corruption. 


read. 2 
Mr. Juſtice BULLER ſaid, that it was immaterial, for 
in ſtating to the jury, the evidence that had been given, in 


Mr. Benfield*s action againſt Mr. Petrie, he ſhould confige it, 
as much as poſſible, to the agency. 


EVIDENCE for the Plaine: 
THOMAS SKILLIN ſworn, Examined by Mr. 
| Morris. 

Depaſed, that Mr. Petrie applied to him for his noun, and 
that Mr. Gunn, Mr. Davis, and his clerk, were with him. 
That they came to his houſe, and Mr. Petrie ſaid, my 
worthy friend S#://in, IJ hope to have your vote and in- 

tereſt,” That Guan and Davis ſaid, he had great right to 
vote for Mr. Petrie, becauſe he had TWENTY GUINEAS at 
| | the 


Mr. DUNNING then objected to that evidence being - 
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the laſt election. That Mr. Petrie ſaid, if he voted for him, 
he ſhould have no reafon to repent, that he would behave 
to him as before; which he took to be the TwenTY 


GUINEAS. b : 
| Crofs-examined by Mr. DUNNING. 


That Gum and Davis both ſaid, that he had a right to 
vote for Mr. Petrie, as he had TwEnTY GUINEAS, at the 
former election. That they ſaid it, as faſt as they could 
ſpeak. That there was no variation; in the ſame words. 
That nobody was by, but his wife, who was at the back 
door | = 
5 x | be 
 FOHN HERRING ſworn. Examined by Mr. Bart. 


Depoſed, that on the Saturday before the eleQion, the car- 
penters went up to Mr. Guzr, for money to put up the huft- 


ings. That Mr. Gunz applied to him to vote for Mr. Petrie. 


That he told Gunn, he had promiſed his vote, and ſhould 
not be worſe than his word. That Guns ſaid, he ſhould 
have TWENTY GUINEAS in, and TEN of. That he did not 
fee Mr. Petrie, he was up ſtairs. That he did not vote for 
Mr. Petrie. 5 | 


Croſs. examined by My. DUNNING. 
That nobody was by. | | 


THOMAS STRATFORD ſworn; Examined by 
Mr. Serjeant Gro/e. | 


Depoſed, that on the Friday before the election, Davis 
promiſed him TWENTY SIN EAS, if Mr. Petrie was choſen, 
and TEN, if he was not. That he ſaw Mr. Petrie, in the 


* A bill of indiAment for wilful and corrupt perjury, was found 


againſt Thomas Skillin, for his evidence in this cauſe ; for the parti- 


culars of which, ſee chapter the ſeventeenth. 

Upon this ground, and upon other grounds, a motion was made 
in the court of; King's Bench, for ſtaying proceedings upon the ver- 
dict in this action; for the particulars of which, ſee chapter the 
fftcenth. | 

aftere 


afternoon, in the parlour, That Mr. Davis entreated him, 
Thomas Strange, and Thomas Townſend, to go to Mr. Petrie. 
That Mr. Petrie, Mr. Gum, and Mr. Davis ſaid, that Mr. 
Petrie ſhould be as good as he was at the laſt election. That 


they were drinking wine, which he did not chuſe; he did 


not think wine was for him. That Mr. Petrie defired him 
to get beer or ale, which he liked 1 5 


Croenamined by Mr. DUNNING. 


That Mr. Petrie, Mr. Guns, and Mr. Davis, all ſaid, 
that Mr. Petrie ſhould be as good, as at the laſt election. 

Q. Was you as drunk then, as you are now ? N 
A. 1 am not drunk. 125 

Q. What do you call drunk at Crictilade ? 

A. When a man cannot ſtand or lie. 

Q. So that is your idea of being drunk ? 


A. Pleaſe your honour, 1 cannot be drunk with one diſh 


of tea. I likes tea. 


THOMAS TOWNSEND the younger, ſworn, 
Examined by Mr. Morris. 


Depoſed, that he, Thomas Stratford, and Thomas Strange, 


were together with Mr. Petrie, Ms. Gunn, and Mr. Davis. 
That Mr. Petrie aſked them for their votes, and ſaid, if they 
voted for him, he would be as good as the time before. 
That Mr. Petrie did not explain what that goodneſs was. 
That he did not hear Gunn or Davis ſay any thing. 


EDMUND CARTER ſworn. Examined by Mr. Barr. 
Depoſed, that the morning of the election, Mr. Gum 


aſked him into his houſe. That they went into the parlour 


together, and Mr. Gunn aſked him to vote for Mr. Petrie, 
and ſaid, if he would vote for him, that he ſhould have 
TWENTY, if in, and TEN out; and that Mr. Petrie had al- 
moſt votes enough. That he told Gunn, that he ſhould not 
vote for Mr. Petrie ; and that was all that paſſed. 
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OW 


Croſs examined by Mr. Serjeant R 0 0 K E. 


That it was the morning of the election, _ghout: 85 or 
eight in the morning. That he © not know ads it was 
zou. or only a joke. | | 


7 0 HN AR CHER 1 2 in le by Mr, 
 Serjeant Groje: Ht 


Depoſed, that the Saturday before the election, Mr. Gunn 
called him in, and aſked him for his vote and intereſt for Mr. 
Petrie. That he told Guan, that he could not promiſe. That 
Gunn ſaid, what fignify promiſes about election affairs; that 
he ſhould have TEN CUIN EAS if he was not choſen; and if 


Be was choſen, that he ſhould have more. That this pro- 


miſe was firſt made, for a Mr. Saunders; but if Mr. Saun- 
ders did not come, it was for Mr. Petrie. LE 


Croſs examined by Mw D UNNING. 


That all this paſſed at the ſame time; not at different 
times. That if Mr. Saunders came, he was to have Tex 
GUINEAS, and if Saunders did not come, he was to have the 
ſame. That Mr. Petrie was not there. That nothing was 
ſaid, about TWENTY GUIN EAS. 


Examined by Mr. Morris. 


That SY was with him, but Mr. Gunn, That Guan 
defired him, as he was not at home, when Mr. Petrie was 
on his canvas, to go into the room where he was, That he 


did fo, and Mr. Petrie aſked him for his vote and intereſt ; 


that nothing more paſſed, between Mr. Petrie and him. 
NEFIL SIMMONS fworn. Examined by Mr. Morris. 
"Depoled, that the Sunday evening, before the election, Mr. 


Petrie aſked him, if he had promiſed his vote. That he ſaid, 


he had not. That Mr. Petrie then aſked him, for his vote and 


intereſt. That he ſaid, he could not tell, he ſhould chuſe to know, 
what 


w CHAPTER, xu. e 


what he was to vote for. That Mr. Petrie ſaid, he ſhould 
leave it to his friends Davis and Guns. That Davis ſaid, 
when Mr. Petrie was out of the room, that he would ftand 
to what he had promiſed ; which | was TWENTY, in; and 
TEN, out. | 


4 — * 


Co- examined by Mr. D VNN 1 NG. 


That Davis did not then fay,. TWENTY ix, and. TEN out ; 
but he had ſaid ſo, at the 1 Inn. 15 


FOHN HABGOOD and EDWARD WILKS, were 


both ſworn, but not examined, it having been agreed, after 
the oath was adminiſtered to them, that the evidence they 


had given, upon the trial of Mr. Benfield's action againſt | 


Mr. Petrie, ſhould be read from the judge's notes, as evi- 
dence in this cauſe, both as to. the © agency, and the particu- 
lar corruption. 


* F 
Ly » 1 o 


WILL 4M DAWES fworn. Examined by! Mr. Bate 


Depoſed. that the PAIR before. the 0 he went 
to Mr. Gunz's houſe, about ſome. buſineſs, to get blacking, 
to black ſhoes, and that Gunz and Davis were in the kitchen, 
and aſked him, who he was to vote for. That he faid, he 
ſhould vote for Mr. Benßeld, but he did not know who be- 
ſides. That he ſhould like to be on the ſtrongeſt ſide that 

ſtood. That they aſked him to go into the parlour, to Mr. 
Petrie, which he did. That Mr. Petrie aſked him for his 
vote and intereſt; and he told Mr. Petrie, he thought he was 
on the wrong fide. That Mr. Petrie ſaid, don't be daunt- 
ed, I am ſure of my election; you know my former con- 
duct.“ That he ſaid, he had heard of it. That this was 
* that paſſed, between Mr. Petrie and him. 


1 LIAM CHIRCH FOHNSON ſworn. Examined | 


by Mr. Serjeant Gro/+. 


" Deplaa: that he had no converſation with Mr. Petrie, at 
the laſt election at Crick/ade. That he did not fee Mr. Petrie, 
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256 CRICKLADE CASE. 


but he ſaw Mr. Gunn, in the kitchen, who aſked him to have 
ſome victuals and drink, and to vote for Mr. Petrie. That 
Richard Archer was with him, and Gunn ſaid, that he ſhould 
have TWENTY GUINEAS ia, and TEN out. 


RICHARD A R CHER ſworn. Examined by Mr, 
Morris. | 

Depoſed, that he remembered being with John ſon, in Mr. 
Gunz's kitchen, the day after the writ was cried, and Guns 
faid, that if they would vote for Mr. Petrie, they ſhould have 


TWENTY GUINEAS in, and TEN cut. That nobody elſe 
was preſent. 


F | 

Mr. DUNNING began his defence, by obſerving ts 
the jury, that they had under their conſideration, a charge 
againſt the defendant Mr. Petrie, ſupported by ten or eleven 
different witneſſes, againſt all of whom, Mr. Petrie had, the 
day before, obtained verdicts, and who were now brought 
to give evidence in a court of juſtice, impreſſed with all the 
fire and reſentment, which it was poſlible for ſuch convictions 
to produce; with determined reſolutions, to go all lengths, 


to counteract what had been done, to fruſtrate the object of 


Mr. Petrie, whom they had been taught to conſider as their 
enemy, and to advance the intereſt of thoſe, whom "oy 
conſidered as their friends. 

That this action was brought, without any ground of 


charge whatever, ſolely by way of retort upon Mr. Petrie; 


with the hopes of ſetting penalty againſt penalty, thus to 
ſettle the account between the parties, and to render every 
thing that had been done, perfectly nugatory. That a pro- 
ſecution, thus circumſtanced, had nothing to plead in its 
favour; that the teſtimony of ſuch witneſſes, would be re- 
ceived with the utmoſt caution, and could not operate againſt 
the evidence of notorious facts. That the moderation of 
the learned /erjeant, and of the noble plaintiff, was only 
bounded 


\ 
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bounded by e ertent of the demand, for evidence * been 
called, to every penalty i in the declaration. 
After theſe introductory remarks, Mr. e went 
through the whole of the evidence, and commented long 
and  foreibly upon every part. He obſerved, that Sil. 
lin's teſtimony was incredible throughout, and had been 
compleatly refuted by the defendant, upon the former trials. 
That Herring; to avoid a contradiction, had laid the ſcene, 
where no third perſon was. That Stratford and Toan/end, 
inſtead of ſupporting, had contradicted each other; and 
chat Strange was not called, becauſe they knew his evidence 
would have deſtroyed the teſtimony of both. That Carters 
evidence eontradicted itſelf, for it made Guan ſay, that Mr. 
Petrie had almoſt votes enough, before the poll began. That | 
the ſtory told by John Archer, was abſurdity throughout; it 
repreſented Guns; as telling him not to mind promiſes, at 
the very time, that he was aſking him for a promiſe; and 
this promiſe, for a man, of the name of Saunders. That 
Archer eould only have been called to attempt to prejudice 
the jury, for no part of his evidence could affect Mr. Petrie. 
That the ſtory told by Simmons, if implying any kind of pro- 
miſe from Mr. Petrie, was toò great an abſurdity to be be- 
lieved, though ſworn to by twenty thouſand ſuch witneſſes. 
That the evidetice ef Jobn Habgord, and Edward Hilla, 
which would be read from his Lord/bip's notes, were of the 
fame kind. That Villiam Dawes had ſaid nothing to affect 
any body, and he was ready to admit, that the converſation 
had paſſed, as ſworn to by that witneſs. Thar the former 
conduct, to whith Mr. Petrie alluded, and which gave him 
the beft-of claims, upon the eledtors of Cricklade, was bis 
conduct, relative to the petition from that borough, which he 
ſupported, and by which fuppart, the return of Mr. PEACH 
was ſet afide, and Mr. DEWAR avas declared duly eletted. 
That this was the only conduct, to which Mr. Petrie, in his 0 
converſations with the different voters, had ever appealed. if 
That William Church Johnſoz never ſaw Mr. Petrie in his | 0 
lifes _ Richard Archer had been called to corroborate what 1 
R Jobaſon 1 
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2586 S RICKLADE ABF. 
Fobn/on had ſworn, that G 1145 he ſhould eber 


in, and TEN or. 2 1 1545 0 be 

Mr. DUNNIN 6 "_ ad that almoſt all the 
witneſſes, who had been examined, had laid the ſcene of the 
tranſactions of which they had ſpoken, where none but the 
conſpirators themſelves were preſent; and therefore could 
not be eontradicted by any other teſtimony. That on this 
evidenee, inconſiſtent as it was, and totally void. of truth, 
they were deſired to convict the defundart, of nine ſeparate 
acts of bribery; they were gravely. deſired to convict him, 
on the evidence of men, whom he had convicted, of receiy- 
ing a bribe from another quarter, whoſe convictions were 
upon record, and who, in the teeth of thoſe convictions, 
had now ſworn, that they had received no bribe whatever. 
That, under all theſe eireumſtances, he was fure the jury 
would not be diſpoſed to give them the leaſt credit, i in ſup- 
port of a charge, attended with ſuch. ſerzous, conſequences, 


and againſt a gentleman, who, from what they had heard, 


and from what they had ſeen, had brought to light the 
yam corruption, that had ever prevailed in any place. 

That Mr. Perrie's ſituation rendered it impoſſible to be 
true, what theſe witneſſes had ſworn, giving him only cre- 
dit for common ſenſe. That he muſt have been the. moſt in- 
ſane of the whole human race, to have conceived. the idea, 
:of gaining his election for Crictlade, by bribing the voters, 
even if he had ſtarted fair with his opponents; that he muſt 
thave been a mad man indeed, that he muſt have been totally 
bereft of underſtanding, if-he had expected, to have obtained 
rhis ſeat, by outdoing theſe Afatic Nabobs, wha had can- 
vaſſed and bribed i in the month. of January, and, by, * 
_ had nel themſelves A majority. , 


8 J else Ar 


A 


, that bid mack Glens, for fi ucceſs, than any gift or pro- 
. miſe that could have been made; that very different ideas 
had marked his conduct, upon that occaſion. I. "hat. he 
.calmly. looked on, aad beheld what paſſed 3 he poſſelted him- 
ſelf, of all the circumſlances of the bribery, that had been 


Wesen | " $0 practiſed. 


* 
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| practiſed. That he had applied to the electors for their 
votes, and having had ſome determined friends in the bo- 
rough, he was ſure of a certairi number upon the poll. That 
this number, however ſmall it might appear at the time, 
when brought to the touch-ſtone, when ſcrutinized before a 


committee of the Houſe of Commons, he had no doubt of ‚ 


proving a majority of fair and legal votes; he was confident, 
that the corrupt majority againſt him, would :yaniſh like 
ſnow before the ſun. That with. this concerted plan, with 
this fixed reſolution, they were deſired to believe; upon the 
evidence of a number of drunken fellows, inſtigated by rage. 
malice, and reſentment, to do Mr. Petrie all the miſchief in 
their power, that he had deſerted his own plan; and adopted 
a plan of ſtupidity and folly, by which it was ren for 
him to have ſucceeded. 
Mr. DUNNING added, that it was ani * 
him to waſte time, by ſtating all the circumſtances, which 


he was ſure the jury would take into their conſideration. 


That he was confident, the plaintif was too ſanguine, if he 
expected a verdict from ſuch evidence. That, if his client 
inclined, three or four witneſſes might be called, to contra- 
dict what ſome of the drunken men had ſworn but his opi- 
nion was, to reſt the cauſe, as it then ſtood, as the whole of 
the evidence was contradicted by the evidence of Gunn and 
Davis, which would be read from his Lerd/vip's notes; and 
the plaintiff's witneſſes, who were already convicted of bri-- 
bery, n .. be nen and convicted of 
perjury. . F 

He concluded with ae "tg himſelf i in no | ſens for his 
client, fully perſuaded as he was, that the jury would view 


the action in its proper light, would diſappoint the Alainti if 


in his abſurd hopes, and would diſappoint the witneſſes in 
the gratification of their wicked nn * finding a 
mn % nod ig Bal 
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* CREE K IL. A DYE CA SE. 
"CHARGE re Tn jon y.". 


Gentlemen of the jury. We lere ne n wield: 
hat has been laid by the counſel for the defendant, reſpect- 
ing the motive of the plaintiſꝶ in this action. Whether it is, 
or it is not, to ſtrike off the penalties that were recovered. 
againſt Him the other day, is not a queſtion for our conſide- 
ration. Perhaps, if you and 1 were to make the law, which 
inflicts penalties on perſons guilty of this offence, we ſtiould 
have t6 difficulty in agreeing; that the ſums of money, which 
gd out of the putſes ef offenders, ſhould be applied to ſome 
public charity; but the law we cannot alter, and it is for 
you only to fay; whether the aefrndunt is or is not yo: of 
the charges in the declaration.” - | 

* Now, Gentlemen, the queſtion i is, whats Mr. ran 
did, or did net; by perſons acting for him, corrupt the vo- 
ters of Crichlade; at the laſt election, by promiſing that he 
would give them ſo much money; if he was returned; and 
to enable you to determine this point, I am t6 ſtate the evi- 
dence of the agency of Thomas Davis, and Thomas Mann 
Gun, which was giver” upon the relal of Mr. A pg Ac 
tion againft Mr. Petrie = 

© By that evidence it was Ry" mat Me: Petrie came 
to the White Swan at Cririlade, à few days before the elec- 
tion; that à young gentleman from London, Mr. Cann, and 

Mr. Davis, canvaſſed the borough with him; that Davis, 
and Gun, ſolicited votes for him; that Davis brought. vo- 
ters to the White Saban, and introduced them to Mr. Perrie; 
and that ſome of the voters; when they aſced what they 
were to vote for, Mr. Petrie deſired to go into another room 
with one of theſe two men; Mr. Gans, or Mr. Davis. 

„ Famer Akerman ſaid, that when he mentioned to the 
t:fondait; that the. voters were diſpleaſed with ſomething 
that paſſed, he ſaid, don't trouble yourſelf,. Mr. Guan, or 
Mr. Davis, will ſatisfy you.” John Hab good, another wit- 
neſs, ſaid to Mr. Petrie, what am I to vote for;” and 
the deftnant laid, . know what you mean, 1 leave it to 

I my 


ANI of 


oy. friend Mr. Davis.“ Newil Simmongs aſked the defen- 
dan what he was to vote for, and Mr. Petrie faid, 1 can 
Tay nothing about that, I leave it to my friends Mr. Davis, 
and Mr. Gunn.” Robert Clark ſaid, when he, with ſomg 
others, came to the White Swan to Mr. Petrie, that Mr. Pe- 
trie ſaid, whatever his friend Mr. Davis Promuleg,. he would 
be anſwerable for.. 


*© Thomas Skillin ſaid, that the Saturday before the elec- : 


tion Mr. Petrie, 7. homas Davis, Thomas Mann Gunn, "and a 
clerk from London, came to his houſe; that they aſked him 
for his vote, and upon bis ſaying, he had promiſed, the 47. 
fendant + and Mr. Gunz ſaid, that all promiſes abqut an elec. 
tion, were nothing; ; that Gunn came up to him and ſaid; he 
had a right to vote for Mr. Petrie, for he had TWENTF 
6vinzas from him laſt election; and that Mr. Perrie ſaid, 
& if you vote for me, I ſhall be as good as before, you ſhall 
have no reaſon to repent.” Now, Gentlemen, Mr. Petrie, 
Davis, and Cann, all canvaſs together; Mr. Petrie ſays, 
there is nothing i in election promiſes, and tells the witneſs, 
after what Gunn had ſaid to him, that he ſhould have no 
reaſon to repent; that he ſhould behave as before. This 
clearly ſhews, that the ge fendant adopted what was ſaid by 
Gunn. 
% Edward Wilks ſays, that when Mr. N came round 
on his canyas, Mr, Davis and Mr. Gunn were with him; that 
Davis came in and ſaid, ** I have been a friend to you, and 
employed you a great deal, I hope you will be a friend 0 
Mr. Petrie and me;“ that upon this, Mr. Petrie ſaid, you 
know I gave as much as if I had ſtood on the poll laſt elec- 
tion ;” that upon this, the witneſs ſaid, © J had none of 
it;“ that Mr. Petrie then ſaid, „if yon had nothing, my 
other friends had, and you ſhall have the ſame.“ 
Gentlemen, this is the evidence to ſhew, that theſe 
people were the agents of Mr. Petrie; that the acts of theſe _ 
men were the acts of the defendant; and that Mr. Petrie both 
Iecognized and . what they ſaid and did, This ap- 
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2, CRICKLADE CASE. 


pears 8 to have been the caſe, from the teſtimony of 
The two laſt witneſſes *.” 5 
If you mould be of opinion, from this evidence, that 
Davis and Gunn were the agents of Mr. Petrie, the next 
veſlion for your conſideration. will be, whether the promiſes 
were made by them, to the different * voters, as Rated i in the 
declaration.” : 
% The counſel for the plaintiff have given evidence, to 
prove nine ſeparate acts of bribery; but Jobn Archer, and 


N. lliam Dawes, ſeem to me to be different from the reſt, 


Archer fays, that this promiſe was firſt made for one Saun- 
ders, but if he did not come, it was for Mr. Petrie. This 
was very fingular, as has been very properly obſerved by the 
counſel for the defendant ; and'it is impoſlible for us to ſay, 
whether Mr. Gunn, of whom we have heard ſo much, was, 
or was not, playing a double part with Mr. Petrie. The 
evidence of this man, upon the very face of it, is certainly | 
frange "evidence ; 5 but it i is for your conſideration. With 
reſpect to Dawes, from his evidence it does not appear, that 
there was any talk at all of money; ; Mr. Petrie only aſked 
him for his vote and incereſt, and told him, that he knew 
his former conduct. And as to Archer, nothing was ſaid 
about TWENTY GUINZAS, or that any thing was to have 
been given, in cale Mr. Petrie \ was not elected. Theſe two 
ou may, perhaps, ſee reaſon to lay out of the caſe,” 

6c Gentlemen, 1 ſhall ſtate the evidence of the remaining 

ſeven, to ſhow, that the promiſe was made f in | expreſs terms, 


that TWENTY GUINEAS were to be given, if Mr. Perrie was 
choſen, and TEN if he was not. 1 


? ; N » og Px 
4 - $4» . 2 WS | — _— PLELLS 


2 


Mr. holte BULLER then read from his notes, the 

evidence that had been given by Themas Shillin, 
Jobn Herring, Thomas Stratford, Thomas Townſend, 
Edmund Cartey, Neil Simmons, Edavard Wilks, 
Villian Obe Tobrfon, and Richard Archer. | 


61 22 25 


* Theſe were the t two men indifed for perjury. See chapter the 
fevemeenth. | 


He 


1 CHPAD TER N. of 


He remarked, that the evidence of Skillin, not only 
brought the; caſe home to Mr. Petrie, but was 
aqually ſtrong, as to the particular act of bribery; 
he made the fame remark upon the evidente of 
88 ill.; and ſaid. he could not diſcover aby con- 
; 5 e tradiction i in the evidence of Strat ford and Townſ- 
© end, which the 4 efendani's counſel had warmly 
© contended there was. He then proceeded as 
follows. en, e 


7 N . * ; \ . 
„ #F at AY N 1 . 1 v 1 ws a f 
— 3 « 3 } 8 8 363 438 234 44 


6c Gentlemen, this is the whole of the evidence, that has 
been given in this cauſe. Much has been ſaid, by the coun- 
ſel for the defendant, as to the improbability .gf what has 
been ſworn by the, plaintif?s: witneſſes ;, but, I, ſee. no im- 
probability in the evidence that has been given. I find clear 
evidence of Cuaa and Dawis treating with different voters; 
thoſe who were not engaged, they ſolicit to vote for Mr. 
Petrie, and gaye them to underſtand, that they ſhould have 
TWENTY GUINEAS if he was choſen, and Tin if he was 


not; and thoſe who were engaged, they endeavoured to 


prevail on, to. renounce their promiſes, and to vote for the 
defendant.!? TEE : | 

« In the fir Place, you muſt be ſatisfied from the evi- 
dence, that Gunn and Davis were the agents of Mr. Petrie; 


for if you are not ſatisfied upon this head, what they ſaid 


and did cannot affect him, EP" 1 * find for the de- 

fendant. LM ens ty moet? 
% Ik, on the other hand, you ſhould by of opinion, that 
theſe men were: the agents of the defendant, he mult be an- 
ſwerable for what they did, and you muſt find for the plain- 
tiff. In this caſe, you will conſider how many Renne haye 
f been 2375 and ſo 3 your TER” 9 2 
e | 98 VER- 


* 88 bs trial of Mr. Parie 3 ating (by the bie) api Lord 
Portcheſter, witneſſes had been ſubpœna'd, and were attendi 


liſbury, to have proved every at of bribery charged in the declara- 
tion; but the „ flnet wii at the bench. See pages 


77. 78, 79 and 81. 
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364 CRICKLADE'CASE, 


reer bovine, "FIVE AUNDRED I, 


On the it Count— —Toks Herring oo 
On the 3d Count—Edmund Carter . 
On the Ith Count — Thoma, Skillin 1 = 500 
On the gth Count Nevil Simmons. ö = 
On the 13th Count-—T homas Stratford 5 500 
On the 17th Count—Eward Fit... 500 

On the 205 Count—William Church Tobnſor 500 


on | CE ny £3500 | 


4 8 


For the motions and Aces; in 1 court of King * 


Bench, in eee, ef whit“ ene, ſee eee 


"> 9 * 
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* 
* 88 rr 8 - 
2 8 4 . * o 
ry 1 F : 2 : * 2 . - * 


"Os the 8th of Ts ©" Mr. Paris was ſerved with 
another | writ at the f uit of Lord Porte beſter, and with a writ 
at the ſuit of John Briſtow ; but the trial of Mr. Benfield's 
ſecond action againſt Mr. Petrie, (ſee chapter the fixteenth) 


having proved, that the verditt in this chapter, and the ver- 


diets in the two preceding chapters were obtained by per- 
jury, no declaration was ever delivered, and both actions 
"any fnss been mn ppp, 


PTY 


* * trial Bo Lord 8 * PUPS Mr. Petrie . | 
neſſes, in proof of every abt of bribery charged in the declaration, 

VE: xamined ithout interruption. 

cluding the Fal whoſe evidenees were read from the judge's 

. to prove the agency. of Gunn and Davis, ſixteen * Were, 

examined upon the latter trial, and only fourteen upon the former. 

is action of Lord Portchefter”s againſt Mr. Petrie, was the laſt 
tried at the ſummer aſſizes at Sabftury, in the year 1781, and ſoon 
after the verdict was given, Mr. Juſtice Buller enquired of the coun- 
ſel the fate of accounts, and how the ballance then ſtood. 

De notes in pages 155, and 173, upon the ſubject of the different 
40010 laid down in the different changes.” Hoon Yo 19 at *. end 
of e the fixicenth.” 1 | * 
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RULE ; diſcharged, 
b PROCEEDINGS upon the VERDICT) 
JUDGMENT figneds 
| "" WRIT. o& ERROR; 
JUDGMENT EA 
EXECUTION; 
PLEA of PRIVILEGE; 
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N the 3 Neuen ler 1 Mr. gerjeant Rooke 
moved the court of King's Bench, far à rule to ſhew 
lie why further proceedings upon the verdict, obtained 
by Mr. Benfield againſt Mr, Petrie, ſhopld not be ſtayed, 
till the indictments againſt Thomas Shin and Fdæuard Wilks, 
which 
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266 CRICKLADE CASE. | 


Which had been found by the grand jury, at the Michaelmas 


quarter ſeſſions at Marlborough, for wilful and corrupt per- 


jJaxy,.n the evidence given by them, upon the frial of thy 


ſaid cauſe *, were determined. 


The Serjeant ſupported the motion, by the afidavic of 


Mr. Petrie ; which ſtated the commencement of the action, 


and the particulars of the declaration, which charged him 
with corrupting Job Hab good and r Price, by Thy mas 
Dale His pretended agent . . 


It then ſtated, that upon the trial, the ie ſaid T homas Price 


ere 2 Wt 


had been examined as a witneſs, but had g given no evidence, 
as to any promiſe, having been made to him, by the ſaid 
7 Bomas Davis; that the ſole ground, upon which the action 
was ſupported, was an attempt to prove, that the ſaid T ho- 
mas Davis, was the agent of Mr. Petrie; 'at the laſt Cricklade 
election. That for this purpoſe, ſeveral witneſſes had been 
examined; but the only witneſſes, who gave evidence of 
any promiſe, having been made by Mr. Petrie, were Thomas 
Stillin, and Edward Wilks; the particulars of whoſe eyi- 
dence is then recited. That on account of the falſity and 
untruth of the ſaid evidence, of the ſaid Thomas Skillin, and 
Edward Wilks, he had cauſed bills of indictment to be pre- 


| ferred againſt them, at the preceding general quarter ſeſſi- 
ons, held at Marlborough, for wilful and corrupt perjury. 


That the ſaid bills, had been found true bills by the grand 
Jury, upon the evidence of the ſeveral perſons, who, the ſaid 
Thomas Shillin and Edward Wilkes, had ſworn upon the 
ſaid trial, were preſent when the ſaid converſations paſſed. 
That certificates hag been given by the clerk of the peace, 
for the county of Wilts, of the ſaid bills of indictment hav- 
ing been found; and upon thoſe certificates, warrants had 


been granted, by the right honourable the earl of * Mansfield, 


Yor apprehendi ing the faid Thomas SHIlin and Edvard Wi, litsg 
„but char the ſald watrants had not "Ove executed, as e 


* x "y 9484 
Sos. - i863" * ier * * 2 


_ See chapter the ſeventeenth, : 
1 See chapter the tenth,” 


Thomas 


"CHAPTER XII. - 267 


Thomas Skillin and Edward Wilks had abſconded, to avoid 
bog taken upon the ſame. 


That the evidence of the ſaid 1 güne * Edward 


Wilks, was conſidered by the the plainrif''s counſel,” as the 
evidence that proved the agency of the ſaid Thomas Davis, 


and in that light had been Rated by them to the jury. That 


the learned judge, who tried the cauſe, after he had recited 


the evidence of the ſaid Thomas Skillin and Edward Wilks, 


remarked, that it was the moſt material part of the caſe, 

for it clearly proved, that the acts of the ſaid Thomas Davis, 
had been recognized by Mr. Petrie. And that he 'verily be- 
lieved, without the evidence of the ſaid Thomas-$41/ir and 


Edward Wilks, the jury would not have confidered the evi- 


dence ſufficient, to have intitled the p/aintif to a verdict *. 

Thus affidavit having been read, the court immediately 
granted a rule to ſhew cauſe, why * 872 the ver- 

dict, ſhould not be ſtayed. 


7 


Owing to ſome miſtake, the rule wed out by the i 


of the court, and with which, the plainti F attorney was 
ſerved, was a rule to ſhew cauſe, © Why the verdi obtained, 


ſhould not be ſet aſide, and a new trial had between the par- 


4 


ties.” But on the _ of November 1781, when the quel- 
tion was argyed in the court of King's Bench, before the 
earl of Mansfielg, Mr. Juſtice Willem, Mr. Juſtice Abharft, 


and Mr. Juſtice Buller, whether the rule ſhould be made 


abſolute, or diſcharged, it was clearly underſtood, that all 
that Mr. Petrie's counſel then contended for, was. a ſuſpen= 
ſion of proceedings upon the verdict, till the indictments 
againſt Skillin and Wilks were tried. Upon this queſtion, 
the following is the ſubſtance of what paſſed, 


* This was EW afterwards, to have been ſtrictly the * + for 


upon the trial of Mr. Renfield's ſecond action againſt Mr. Petrie, all 
the witneſſes, who had been examined upon the trial of the firſt 
ation, were again examined, except-Skilln and Wilks; and the jury 
90 4 a a far the re See YR the ee x 
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1 * Mr. Dux xine, The Arran GN EAAL, } 

. . Mr. Serieant Rene. 36, 401-4 +500 TE) 

= FF. 404 | Mr. Mozz1s, 

43 . ( ; 1 Mr. BA T. 

| Fe; The afhdavit of Mr. Petrie, was firſt read. 

1 Ar. hae BULLER then made his report of the alas. 
= FOR DISCHARGING THE RULE, 
n= Mr. ATTORNEY GENERAL faid, he was to thew 


cauſe againſt the rule, and that from the evidence given on 
che trial, as ſtated by the learned judge, there could not be 
* doubt of the agency of Davis, and that, through that 
agency, the defendant had been guilty of bribery. 
He contended, that indictments having been found againſt 
witneſſes for perjury, was no ground to warrant the court to 
5 ſtay judgments upon verdifts; and that the indictments 
inſt dA h and Wilks, two of the witneſſes upon this trial, 
were not ſufficient to ſatisfy the court, that the charge in the 
declaration was falſe. He ſtated, a caſe of an application, 
to ſuſpend proceedings upon a verdict, becauſe witneſſes were 
indicted, for perjury, when the court refuſed to grant, eren 
4 rule to ſhew canſe; and further contended, that the affidavit - 
ſhould have ſtated, wherein the evidence was falſe; the pro- 
habilicy of the conyiftion of the witneſſes ; and that the 
teſtimony given, was a ſurprize upon the defendant, which 
ke-otherwiſe ſhould have counteracted, which he otherwiſe 
would have been prepared to have met, That inſtead of 
this, Mr, Petrie had only ſtated in his affidavit, that bills 


CHAPTER xu 22 


af inditment for wilful and corrupt perjury, had been 
found againſt Slallia and Wills, without ſaying one word, ta 
induce the court to believe, that the A 


their evidence. 


He obſerved, that the corrupt Nei made by Dans, 


to the voters, had been proved by many witneſſes ;. and thas - 


from the whole of the evidence, it clearly appeared, that ha 
was the agent of Mr. Petrie. That Mr. Petrie. could not 
talk of bribery for the world; but he had directed Guns 
and Davis, to promiſe in his name. That Guns, and Davies 
had both been examined upon the trial, and had denied 
having had any authority from Mr. Petrie, either to gits 
money, or to promiſe money, to any of the voters, but the 
jury had not believed what they had ſworn. That the facts 
ſpoke for themſelves; that it was a conviction upon full and 
compleat evidence; that there was ſufficient evidence, to 
warrant the verdict, independent of the evidence of Slillia 
and Ni; that the prefent application was made, upon 


the moſt dangerous of all grounds; and he truſted the court 


would be of che fame Lamang and order ay rule to og _ 


charged. 1 8 | ee 
Mr. MORRIS contended; that the rule ought not to 


be made abſolute, becauſe a cafe could not happen; when, 
upon the ſame ground, application for a new trial might 


not be made. That Stil and Wills, muſt be convicted, 


before their teſtimony could be ſet aſide. That upon the 
trials, the men might be proved innocent, and that the pro- 


ſecutions were malicious. That there was no ground, even 


for ſtaying proceedings, till the indictments were tried. 


That Mr. Parie had not ventured' to ſwear, that he was 
not guilty of the bribery, on record againſt him *; nor had 
he told what part of the evidence of Shillin and Wilks 
was falſe, for the court to Judge, whether it. was material 


or not. That copies of the indictments, ought to have been 
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miſdireRion of the learned judge, who tried the cauſe, hav- 
ing been alledged, he truſted the court, would neither grant 
a new trial, nor ſuſpend proceedings upon the Ay "buy 
diſcharge the rule. 

Nr. BAT T contended, that there were not facts diſcloſed 
dy Mr. Petrie, in his affidavit, ſufficient; to warrant the 
court to ſtay proceedings, till the indictments were tried. 


That not any of the grounds, ſtated in the affidavit, could 


affect the verdict, that had been given. That though the 
evidence of Stillin and Wills, was laid entirely out of the 
caſe, the remaining evidence was ſtrong enough, to intitle 
Mr. Benfield to a verdict. That Mr. Petrie, who had no 
mall experience as a lawyer, even in this buſineſs, had, it 
was true, ventured to ſwear, if the teſtimonies of theſe men, 
were taken away, that upon the ſtrength of the remaining 
evidence, it would have been impoſſible, to have convicted 
him ; but he had not dared to ſwear, that he neither gave 
authority to Gunn, nor Davis, to make; or countenanced 
them in making, the promiſes which they made to the 
voters of Crictlade. That Mr. Petrie was too well acquainted 
with the conſequences of ſuch an affidavit, upon which, he 
well knew, he might himſelf have been indicted for perjury *. 
He then aſſerted, that the teſtimonies of &illin and Wills, in 
every part that was material, were confirmed by., the other 


Witneſſes, and if the cauſe was tried again, without their evi- 


dence, that there could be no doubt, but à verdict would 
N for e ee Teng 97 gt Hon d. 


53 7 '2 


FOR MAKING: THE RULE ABSOLUTE. : 
Mr. D UN NING began by ſtating the object of the 


141 8 K 


motion, Which was only to keep the buſineſs alive, till the 
indiQments for perj a were tried ; and contended, that the 


See affidavit in note, t chapter, page 27 © 
+ The contrary of this was proved, upon the trial of Mr. Benfield's 
ſecond ation againſt Mr. . Ses chapter the ſixteenth. 


11 ; Cons. 


H ANNE RN XHI. I uk 


conviction of SA illin and Milli, would effectually overturn 
the verdict. againſt Mr. Petrie; That the indictments had 
been found, upon the ſtrongeſt and the cleareſt evidenee; and 
though the gentlemen on the other fide had ſaid, that there 
was no part of the evidence of Slillin and Wilks,. that was 
material,. but what was confirmed by the other witneſſes F 
and that the reſt of the evidence was ſo ſtrong, that without 
their teſtimony, the j jury would have decided in the manner 
they did; yet, he confeſſed for one, he was ſo credylous as 
to believe, that if it had not been for the evidence, of thoſe 
two men, the jury wel: not have found, A verdiR for. the 
plaintiſfſf :. 191 8 f 1 
He obſerred, that, | in this opinion, he was — nos by 
the opinion, ;of the learned judge, before whom, the cauſe 


was tried, "was; after having, ſtated. the whole, of the | 


evidence to the jury, accompanied with many judicious 
and proper obſeryations, in the moſt pointed manner re- 
marked, 4 that the evidence of Stillin and Wilks, was the x moſt 
material part, as it brought the caſe perſonally home to the 
45 efendant = That none of the other witneſſes, had ſpoken 
of any one circumſtance, that. could. affect Mr. Petrie; and 
that the learned judge, had often repeated to the jury, 
in the courſe of his charge, that the agency reſted enticely 
upon the eridence of thoſe men; 66 that if Skillin and Wilks 


were believed, Mr. Petrie had not only acquieſced i in, but 


had, in their —— confirmed, and recognized, the cor- 
rapt acts of Gunn and Davis. 


With regard to the obſervations of the gentlemen on 


the other ſide, Mr. Dunning remarked, that it had not been 
a practice, that court had been accuſtomed to, for the whole 
of an indictment, to be ſet forth i in an affidavit; and if that 
had been now done, that i it could haye given the. court, no 
kind of zn emnation. That the gentlemen, who were then 


{ fond of ſwelling affidavits, had. only a week before, 
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356 CRIE KLADE CASE. 
mbwed che court, to ſet aſide forty-eight verdicts, which 


Mr. Purit had obtained, and to grant new triab, without 
Siy affdabit at all . That the ſtory told by Skillz and 
Wilts, inſtead of being confirmed by the other witneſſes, | 
was not confirmed by one other witneſs; and that if they 
Rad numbers of witteftts to confirm what they had ſworn, 
thoſe witneſſes might be produced, when che nen had 
been tied, and a new trial granted. 

" He obferved, that it had been aid, that Mr. Petrie had 
bot gone, into a Tpecific and pointed denial of che charge 
öf bribery; chat Mr. Bart had given him credit for ſome 
ingenuity, and knowing the conſequences, ſuppoſed that he 
Aared not to have ſworn, that he gave theſe people no au- 
thority, to have bribed in his name. But, Mr. Dunning 
aſſured Mr. Batt, that he was much miſtaken about Mr. 
Petrie, who was not a perſon, who would fkreen himſelf 
under any ſubterfuge whatever. That it was true, the affi- 
davit which had been read, only implied the denial, which 


the affidavit in his hand, in the ſtrongeſt manner expreſſed. 


That knowing what Mr. Petrie had always aid, upon this 
ſubjed, if he had ſeen the draught of the firſt affidavit, be- 
fore it had been fworn to, the laſt would have been unne- 
cellary. That it was however Mr. Perrie's defire, that the 
one mould be recorded with the other, and the laſt he now 
offered to the court . That the ee would then 

ſee, 


* Yee chopier the bag, ar 06 | 
4 +COPY of the ADAV IT. 
I che K TVS. BENCH. 


* 


2. 32 r 3 . n | 
raf BENFIELD, "efquire, 8 2 2 Nds, 
SAubęEt pk TRI E. elquire, .. . Dera banY. 


SAMUEL PETRIE, of Pall- Mall, in the county of Middleſex, 
eſquire, maketh oath and Laith, that he, this Sponent, did not, 
. a. before, or at the laſt eleQion for members to ſerve in * 


met, in and for the — of Cricilade, in the county o _ 
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ſee, that Mr. Petrie had, in the moſt pointed manner, de- 
nied the whole of the charge againſt him; as he would, 
upon the trials of the indictments againſt Skillin and Wilks, 
deny the truth of what they had ſworn. 5 

Mr. DUNNIN & then deſired the court, to attend to 
the probability of the charge, from the ſituation of Mr. 
Petrie, and of his opponents, at this election, which he ſtated, 
as he had done upon the trial, and inſiſted, that thoſe who 
knew Mr. Petrie, would not believe it poſſible for him, to 
have been ſo abſurd, ſo drunk, ſo mad, fo great an idiot, 
as to have conducted himſelf in the manner repreſented, as 
to have forgot the buſineſs upon which he came, as to have 
abandoned his own plan, which could not have failed of ſe- 
curing to him the ſeat, though he might have loſt the return, 
and to have adopted the corrupt ſyſtem of the other candi- 
dates, by which, he muſt have known, that it was impoſ- 


or at any other time or times whatſoever, either give, or promiſe to 
give, to any perſon or perſons, who either had a right to vote, or 
who claimed to have a right to vote, any money, or other reward 
whatſoever, to induce ſuch perſon or perſons, to vote for him, this 
deponent, at the ſaid election. And this deponent further ſaith, that 
he did not, either before or at the ſaid election, or at any other time 
or times whatever, directly or indirectly, in any mode or manner 
whatſoever, either deſire, direct, inſtruct, authorize, warrant, or re- 
quire, either Thomas Mann Gunn, or Thomas Davis, or any other 
_ perſon, either to give, or to promiſe, engage, or undertake to give, 
or to cauſe or procure to be given, any money, or other gift or re- 
ward of any kind or ſort whatſoever, to any perſon or perſons, who 
either had a right to vote, or who claimed to have a right to vote, 
at any election in the ſaid borough, to induce ſuch perſon or perſons, 
to vote for him, this deponent, at the ſaid election, for the ſaid bo- 
rough. And this deponent further faith, that preceding the ſaid 
election, and at the time of the ſaid election, he repeatedly enjoined, 
requeſted, and deſired, the ſaid Thomas Mann Gunn, and the ſaid Tho- 
mas Davis, who had both canvaſſed the ſaid borough with this depo- 
nent, not to give, or make any promiſe whatioever to give, to any 
voter for the ſaid borough, or to any other perſon or perſons what 
ſoever, any money, gift, or reward, to influence or induce any voter, 
to vote for him, this deponent, at the ſaid election. 


15th November 1781, 
Before F. BULLER, 


| Sworn at my Chambers in Serjeants MY 8 | PETRIE 
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274 CRICKLADE CASE. 


| ſible for him, to have ſucceeded. He again contended, that 


if the jury had not been induced to give credit to the evi- 
dence of Skllin, and Wilks, they would not have found a 
verdid for the plaintiff, That taking their evidence out of 
the caſe, they muſt have acquitted the defendant, That 
reſting the queſtion, upon the probability of the ſtory, not 
only the county of Vilts, but every man, who had the leaſt 
knowledge of Mr. Petrie, would join with him in ſaying, 
that he was not guilty of the bribery charged againſt him. 

He concluded with obſerving, that he did not apply to 
the court, or deſire the court, to ſet aſide the verdict, for 
any miſdirection of the judge; but he applied to the court, 
to ſtay proceedings upon the verdict, that the rule might be 
kept alive till the indictments were tried; and this, he 
truſted the court would conſider they were entitled to. 

Mr. Serjeant ROOKE contended, that though it was 
true, what had been ſaid on the other fide, that the indict- 
ments had been found, upon an ex parte examination before. 
the grand jury, yet there was no doubt, but the men would 
be convicted. That Mr. Petrie, in his affidavit, had ſtated 
generally, the grounds upon which the indictments had been 
found ; that they had been found upon the teſtimony of 
thoſe perſons, who, Stillin and Wilks had ſworn, were pre- 
ſent, when the converſations paſſed, which they had menti- 
oned in their evidence, upon the trial. That S#i//iz and 
Wilks having abſconded, ſpoke the plain language of con- 
ſeious guilt, That, except for their groſs and wilful per- 
jury, no verdi& would have been found againſt Mr. Petrie; 
and he hoped the court would make the rule abſolute, to 


ſtay proceedings upon the verdict, till the indictments were 
tried. 


CHAPTER XII. 252 


EFEARL or MANSFIELD, 

te This is an action brought againſt the defendant, for 
& bribery and corruption, at the laſt election for the bo- 
c rough of Crici/ade. All the facts laid in the declaration, 
ce that were given in evidence at the trial, go upon theſe 
«two grounds, that Thomas Davis, and Thomas Mann Gunn, 
« (particularly Thomas Davis) were the agents of Mr. Petrie, 
« and that they bribed the voters. The bribery is not by 
« Mr. Petrie, but by his agents, Gunn, and Davis. In 
« ſupport of the agency of theſe two men, there are ſever 
"7:08 eight witneſſes called, beſides the two who are indicted 
« for perjury.” 
On the part of the 1 the two ſuppoſed agents; 
te Gunn and Davis, are called; they are examined; they 
« were the perſons who are ſaid to have bribed; they do 
« not contradi& the other witneſſes, but they totally deny, 


« having any authority from Mr. Petrie, to give, or to pro- 


« miſe, any money, to any of the voters. Every argu- 
« ment that could poſſibly have been ſuggeſted, was made 
«© uſe of by the gentlemen, who conducted the cauſe for 
« the defendant, to incline the jury to believe theſe men; 
« but the jury have found their verdi&t, upon a ground, 
© which impeaches the evidence of Gunz, and Davis. It 
is not imagined by the parties, that the verdi& was againſt 
«© evidence.“ 

«© The evidence given by the plaintiff, is ſtrong; it is 
% not impeached by the defendant ; and oppoſed to it, there 
« js only the evidence of Davis, and Gunn, which, ſup- 
«© poling it to be true, amounts only to this, that they had 
% no authority from the defendant, for what they did. All 
« this is heard by the jury at the trial; they put the whole 
< of the circumſtances together, and found a verdi& for the 
« plaintiff,” 


This application _ ſingly upon this ground, hs | 


© the evidence upon which the jury found their verdict, 


* was the teſtimony of theſe two men Skillin, and Wilks, 
8 2 cc who 
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236 CRICKLADE CASE. 
© who are indicted for perjury ; but, though not ſo ſtrong, 


«© yet, there is a great deal of material evidence beſides, 


The probability of theſe men being convicted is not flated, 
« and on this very ground, in a former caſe, the court re- 
c fuſed a new trial, where the only witneſs was n for 
6c perjury.” : Ss 2 

6 There was an application to the noe; ſome time ago, 
e in a bribery cauſe, for the court to ſtay proceedings upon 
« a verdict, becauſe an indictment had been found againſt 
* the principal witneſs upon the trial; and becauſe there 
cc were witneſſes to have contradicted the witneſs, who were 
te Hot preſent at the trial, not having been apprized, of 
« what he had to ſay. In that caſe, there was ſufficient 
* ground, to induce the court to ſtay proceedings. But 
«© how does this caſe ſtand? We are not told, what the per- 
«« juries are; we are not told, even the probable ground 
*..of theſe men being convicted. It does not reſt ſo much, 
ce upon a recognition of what Davis did, as upon general 
« agency. There is no ground for the court to grant a 
ce new trial. Let the rule be diſcharged.” 
Mr. Juſtice BULLER. I am of the ſame opinion, 
«& Tt was upon the general acts of agency, that the jury 
« found their verdict; if nothing more had been proved 


« than general agency, the jury were warranted, in find- 
“ ing the verdict they did.“ 


” 4 


The rule was accordingly diſcharged, 


Judgment was ſoon after ſigned, of Michaelmas Term 
1781, but to ſtay execution upon this judgment, Mr. Petrie 
immediately ſued out a Vit of Error. 

Mr. PETRIE now became plaintiff in error, and Mr. 
Benfield, defendant in error; and as the proceedings under 
this writ, began and ended in office form, without any real 
or ſubſtantial error having been aſſigned, this writ having 
been ſued out by Mr. Petrie, for the ſole purpoſe of gaining 


time, 
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time, to conſider what mode to adopt, to get relieved from 
the verdict againſt him, it is unneceſſary here to ſtate the 
progreſſive ſteps that were taken, term after term, till Mi- 


chaelmas Term 1782, when the judgment of the court of 


King's Bench, was affirmed in the Exchequer chamber. 
On the 28th day of November 1782, Mr. Benfield ſued out 
a Writ of Gapras ad Satisfaciendum, againſt Mr. Petrie; upon 
which writ, on the gth of January 178 3, he was taken into 
cuſtody. 


Mr, PETRIE, at this time, had a vetition depend- 


ing in the houſe of commons, complaining of the undue 
election and return of Mr. St. John, for the borough of 
| Cricklade, and contending, that he was duly elected, and 
ought to have been returned, for that borough; but, he 
could not move a queſtion upon the ſubject at any quarter, 
| for the houſe of commons was then under an adjourn- 
ment, and it being out of term, the court of King's Bench 
was not ſitting. 

On the 18th of January 1783, Mr. Petrie wrote a letter 
to the ſpeaker of the houſe of commons, with a recital of 
facts, relative to his proceedings againſt Mr. Benfſeld and 


Mr. Macpherſon, and of their proceedings againſt him, 


which he deſired to ſubmit, to the wiſdom of that houſe. 


The letter ſtated, that by bribery and corruption, they had 


obtained ſeats in parliament ; that by the privilege of thoſe 
ſeats, they had avoided appearances to actions againſt them 
that by perjury they had obtained verdicts againſt him; that 
by judgments upon thoſe verdicts, he had loſt his ſeat in par- 
liament, under his petition againſt the return of thoſe gen- 
tlemen ; and that by executions upon thoſe Judgments, he 
was then in cuſtody, while he had a petition depending, 
complaining of the undue election and return, of the ho- 
nourable George Richard Se. John, for the ſaid borough of 

Cricklade. 
The SPEAKER informed Mr. Petrie, that he did not 
think it proper, to lay his letter before the houſe of com- 
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278 CRICKLADE CASE. 


mons; and that the proper mode, for him to apply to wad 


houſe, was by petition. 


On the 22d of January 1983, the earl of genre preſented 
to the houſe of commons, a petition from Mr. Petrie, re- 
citing the particulars of his petition, againſt the election 
and return of Mr. Sr. John; the manner in which Mr. Ben- 
field and Mr. Macpherſon, had abuſed their privilege of 
parliament ; the perjury, by which they had obtained ver- 
dicts againſt him; and the bills of indictments for that per- 
jury, which were then depending. It ſtated the circum- 
ſtance of his being in cuſtody, by virtue of writs of execution, 
upon the judgments, on thoſe verdicts; and that conceiv- 
ing the privilege of the houſe, violated in his perſon, he 
prayed the houſe, to take the premiſes into confideration, 
and to grant him ſuch relief, as to their wiſdom, ſhould ſeem 
meet. | 55 

When lord Sarrey deſired leave of the houſe to bring up 
the petition, the Speaker roſe, and mentioned the letter, 
which he had received from Mr. Petrie; but that not con- 


ceiving it a buſineſs, in which it was proper for him to in- 


terfere, he had informed Mr. Petrie, that the proper way, 
for him to apply to the houſe, was by petition. That in the 
ſhort time that had paſſed, ſince the receipt of Mr. Petrie's 
letter, he had been ſearching for precedents, but had not 
been able to find any precedent, exactly in point. That 
the only precedent he had met with, any ways ſimilar, was 
the perition of Jobn 4ſgill, eſquire, a member of the houſe, 
who, in the year 1707, was taken in execution, on a judg- 
ment, and upon his petitioning the houſe, a committee was 
appointed, who made along report. | 

The journals were then referred to, and the proceedings 
of the houſe, of the 10th of November 1707, upon that caſe, 
having been read, leave was given to bring up the petition 
of Mr, Petrie; after which, upon the motion of the earl of 
Surrey, it was ordered, © That a committee be appointed, 
*© toexamine the matter, of the complaint of the breach of 


0 ” 
CC v4, 12 


priyilee, and to > Hah for precedents of perſons, taken 


60 in 


ce in execution, and in cuſtody, who have been petitioners, | 
«« claiming a ſeat as members of the houſe, and deſiring to 
ce be allowed the privilege of the houſe, to be delivered out 


« of ſuch cuſtody, and to report the ſame to the houſe.” 


And a committee was accordingly appointed. 

On the 24th of January 1783, the earl of Surrey, re- 
«« ported from the committee, who were appointed to exa- 
ce mine the matter, of the complaint of Samuel Petrie, eſquire, 
<« and to ſearch for precedents of perſons, taken in exe- 
e cution, and in cuſtody, who had been petitioners, claim- 
e ing a ſeat as members of the houſe, and defiring to be al- 


«lowed the privilege of the houſe, and to report the ſame 
e to the houſe; that the committee had examined the jour- 
« nals accordingly, and had directed him to make a report 
4e to the houſe; and he read the report in his place, and 


« afterwards delivered it in, at the table, where the ſame 
«© was read.“ | | 8 

The houſe was then moved, “ that an act made in the 
ce tenth year of the reign of his preſent majeſty, intitled, An 


« act for the further preventing delays of juſtice, by reaſon of | 


e privilege of parliament, might be read.” And the ſame 
was read accordingly. After which it was ordered, that 
« the ſaid report do lie on the table.” | : 
The report ſet forth, that no precedent, of any ſuch pri- 
vilege, could be found on the journals. | 


The EARL of SURREY afterwards moved, that Mr. 


Petrie's petition might lie on the table; which having been 
ordered *; Sir Grey Cooper obſerved, that if Mr. Petrie wiſhed 
| to 


* Many forceable arguments might have been urged, in ſupport 
of the plea of a petitioner, to that particular privilege, the protection 
of his perſon; and it was conceived, that there never exiſted a caſe, 
when the queſtion, with a better grace, could have been brought to 


a deciſion. It was not claimed by Mr. Petrie, to ward off a juſt de- 


mand, or to eſcape. the puniſhment of the law for any offence ; but 
it was claimed by him, immediately to obtain that relief, from the 
effefts of verdicts obtained by perjury, which the courſe of law, was 


ſure eventually to furniſh him. 4 


S 4 Beſides, 
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280 CRICKLADE CASE. 


to attend, in perſon, the fittings of the committee, to whom 
his petition, complaining of the undue election and return 
for the borough of Cricklade, would be referred, that the 
ſpeaker's warrant, could procure his enlargement, for that 
Purpoſe. 0 5 
This petition was ordered to be taken into conſideration, 
on the 4th of February 1783, but Mr. Perrie's plea of privi- 
lege not having been admitted, by the houſe of commons; 
the ſlow proceedings of law, rendering it impoſlible for him, 
immediately to obtain his enlargement, by an application 
to the court of King's Bench; and the ſupport of his petition, 
depending on his own perſonal exertions, of which he was 
effectually deprived, in his then ſituation ; at his requeſt, 
lord Surrey moved the houſe, for leave to withdraw it; which 
leave having been granted, it was accordingly withdrawn. 


On the zoth of May 1783, Mr. Wood preſented to the 
court of King's Bench, a writ of AuDbir A QUERELa, ſued 
out by Mr. Petrie againſt Mr. Benfield, to relieve the former 
from the verdict, which the latter had obtained againſt him ; 
: which writ having been read, the court oRDERED to be 
. «© allowed; and further oDοERED, that Mr. Benfield, upon 
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notice given to his attorney, ſhould, upon Saturday next, 
*« after one month from Eaſter day, ſhew cauſe, why Mr. 
a |: «« Petrie ſhould not be diſcharged out of execution, upon 
phi # de putting in bail again to ſurrender in execution, or to 

| | pay the debt and coſts; if judgment ſhould be given 


2 


We «« againſt him, upon the ſaid writ of Aupita QueRELa.” 
i: W Mr. PETRIE now became pl/aintif, in Avpita 

: 1] ll. N | | 

| £ 1 Beſides, every circumſtance of the buſineſs, in a manner, demanded 

1 the attention of parliament; for this perjury loſt him his election, 

6 under his petition ; and this privilege, which he contended for, as 

Mt f his right, was only one of the many privileges, which his opponents 

.. had unjuſtly poſſeſſed, for a ume ; and by which they had been ena- . 
_ FE bled to hold at defiance, the criminal juſtice of the country. 


4 4 5 5 1 
BY Y q 
1 LA 
1 c 
5 75 : 1 
't 1 5 
Pl "he 7 4 
=; A a 
. 


rn 281 


action againſt Mr. Petrie“, recited the whole of the decla- 
ration in that action, the .plea, the trial, the verdict, and the 
judgment. It next ſtated the commencement of Mr. Petrie's 
action againſt lord Portchefter +; recited the whole of the 
declaration in that action, the plea, the trial, the verdict, 
and the judgment. It next ſtated, that, within twelve months 
after the election, mentioned in the ſaid declarations, and 
before the ſaid verdict and judgment were obtained by Mr. 
Benfield, againſt Mr. Petrie, to wit, on the 13th day of 
March 1781, Mr. Petrie did diſcover, that lord Portchefler 
had offended againſt the ſtatute, by corruptly giving to one 
William Waine, the ſam of money, in manner and form, 
as mentioned in the ſeventh count of the ſaid declaration, 


againſt lord Portchefter ; and upon that diſcovery, had com- 


menced and proſecuted his ſaid action againſt lord Portche/ter ; 
who, upon that diſcovery, was convicted of the ſaid offence. 
It next ſtated, that the alledged offence, with which Mr. 
Petrie was charged, in the ſaid declaration of Mr. Benfield, 


was charged as having been committed and incurred by 


Mr. Petrie, before the making of the ſaid diſcovery, ſo 
made by Mr. Petrie, againſt lord Portchefter ; and that, at 
the time of the ſaid diſcovery, no verdict or judgment hav- 
ing been given againſt Mr. Petrie, by virtue of the ſtatute, 
in that caſe made and provided, he was intitled to be in- 
demnified and diſcharged, from the penalties recovered 
againſt him by Mr. Benfeld, the judgment in that behalf, 
and all diſabilities conſequent thereupon. It next ſtated, 
that notwithſtanding this indemnity, from the ſaid alledged 
offence, to which Mr. Petrie was intitled, that Mr. Benfeld 
had ſued out execution upon the ſaid judgment, and that 
Mr. Petrie was then in cuſtody, charged in execution for the 
ſaid verdict, coſts, and charges, to his great damage and 


* See chapter the tenth, | 
+ See chapter the fifth, 


This writ firſt ſtated, the commencement of Mr. Benfield's 
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232 CRICKLADE CASE. 


grievance, and againſt the form and effect of the aid flatute. | 
The writ then commanded, the court of King's Bench, in 
order to hear the complaint of Mr. Petrie, to call before 
them the parties aforeſaid, and ſuch others, as it ſhould 
ſeem meet to them to convene, and having heard their ſe- 
veral reaſons, that they ſhould cauſe to be done, full and 
ſpeedy juſtice to the ſaid parties, which of right, and ac- 
cording to the laws, ſtatutes, and cuſtoms, of the kingdom, 
they ſhould ſee onght to be done. 

On the laſt day of Fafter Term 1783, Mr. Wood moved 
the court of King's Bench, to make abſolute the rule, which 
had been granted, to .ſhew cauſe, why Mr. Petrie ſhould 

not be diſcharged out of execution, upon putting in bail, 


again to ſurrender in execution, or to pay the debts and 


coſts, if judgment ſhould be given againſt him, upon the 
writ of AupiTa QUERELA., 


Mr. BAT T, who was counſel for Mr. Benfeld, upon 
this roſe; but he ſaid, that he did not riſe to oppoſe the 
motion, he only roſe to ſay, that he did not oppoſe it, be- 


cauſe he thought his oppoſition would not avail, there being 
clear precedents in favour of the rule. 


The rule was accordingly made abſolute. 


Upon this Mr. Petrie applied by his ſolicitor, to the ſoli- 
citors of Mr. Benfield, to conſent, that the bail which he 
offered, gentlemen of the firſt character, of great property, 
and unexceptionable in every reſpect, ſhould juſtify at a 
Judge's chambers, as term being over, it was impoſlible for 
them to juſtify in court. But to this Mr. Benfield*s ſolici- 
tors refuſed their conſent, and without their conſent, Mr. 
Petrie's immediate diſcharge could not be obtained. 

On the zoth of June 1783, the firſt day of Trinity term, 
Mr. Petrie's bail juſtified in court, a writ of SuPERSEDEAS 
was ſued out; and he was inſtantly diſcharged. 


Mr. 
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Mr. BEN FIELD not entering an appearance, to 
Mr. Petrie's writ of AupiTa QueRELa, Mr. Petrie ſued 
out a writ of Scire facias, to force him to appear and plead, 
To this, the ſheriff returned a Nihil, Mr. Petrie then ſued” 
out another Scire facias ; to which the ſheriff's return was 
another Nihil. Judgment upon the Aupita QuzRx ELA, 
was then entered for Mr. Petrie, which entirely ſet aſide 
Mr. Benfield”s Judgment and execution, upon his original 
action. 
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| VERSUS 
SAMUEL PETRIE, Eſq. 
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N the gth of November 1781, upon the motion of 
Mr. Burke, the following rule was granted, by the 
court of King's Bench, | | 


« Friday 


| con. 0 Jag a . ag 
3 * * OL TIE ENTITY 
— * r 27 
re — n 2 
8 ri ” p a R 


7 
1 
4 
* 

2 
1 
4+ 

K 3. 
* 
E 
2 
© 
bs 2 
* 
33 
4 
TE 
. 
£ 
: x 
Sf 
7. 
$: 
11 
5 
K 
oF - 
+ \ 
4 
„ 


CHAPTER: XV. 28; 


ct Friday next, after the Morrow of ALL $OULs, in the 
twenty-firſt year of king George the third.” 


„ — Macentrson,elg.} UPON reading the affidavit of 

— PETR1E, eſq. the defendant, 1T is ORDERED, 
„ that the plaintif, upon notice of this rule to be given 
r to his attorney, ſhall, upon Wedne/day next after the 
Octave of Saint Martin, ſhew cauſe, why the verdict ob- 
« tained in this cauſe, ſhould not be ſet aſide, and a new 
e trial had between the parties; and that in the mean time, 
« further proceedings in this cauſe be ſtayed.” 


« Upon the motion of Mr. Burke.” 
„By the COURT.” 


The affidavit of Mr. Petrie firſt ſtated, the commence- 


ment of the action, and the particulars of the declaration *. 
It then ſtated, that upon the trial, evidence was only exa- 
mined, in ſupport of one count in the declaration, which 


was the count; charging him with corrupting John Truman, 
by his alledged agent Thomas Mann Guns. That the only 


' witneſs in ſupport of that count, was the ſaid Fohn Truman, 
. whoſe- 


the particula evidence, and of the evidence of 
Thomas Mann Gunn, and William Fames, in contradiction 
thereof, is then recited +. It next ſtated the evidence of 
T homas Skillin, upon the trial of Mr. Benjield's action againſt 
Mr. Petrie, which was read from the judge's notes, as evi- 
dence in this cauſe ;5 and for which evidence, a bill of indict- 
ment, for wilful and corrupt perjury, had been found 
againſt him, by the grand jury, at the preceding general quar- 
ter ſeſſions, at Marlborough, upon the evidence of the ſeveral 
perſons, who, the ſaid Thomas Skillin had ſworn, were 
preſent, when the converſation paſſed, which he had re- 
lated. That the evidence of the ſaid Thomas Skillin, was 
the only evidence, upon the ſaid trial, of the agency of the 


be See chapter the eleventh, page 231. 
t See chapter the eleyenth, pages 241 & 242, 
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ſaid Thomas Mann Gunn, And that upon the ſaid inifment 
being found, a certificate was given by the clerk of the 

ace for the county of Vilts, upon which certificate, a war- 
rant had been granted by the right honourable the earl of 
Mansfield, for apprehending the ſaid Thomas Skillin, but 
which warrant had not been executed, as the ſaid Thomas 
Skillin had abſconded, to avoid being taken upon the ſame. 

On the 17th of November 1781, the rule to ſhew cauſe, 
why proceedings upon the verdict, which Mr. Benfield had 
obtained againſt Mr. Petrie, ſhould not be ſtayed, having 
been diſcharged *; the court conceiving, that the rule in 
this, and the rule in that cauſe, had reſted, upon the ſame 
grounds, were about to pronounce this rule likewiſe dif. 
charged; when Mr. Burke got up, and ſhortly ſlated, in 
what inſtances the caſes were ſimilar, and where they dif- 
fered. | 

He obſerved, that the argument mma upon the in- 
dictment of Skl/iz, the only witneſs to prove the agency of 
Gunn, was exactly the ſame in both caſes; but that there 
were circumſtances in this caſe, which were materially dif- 
ferent from the other. That the only witneſs upon this 
trial, in ſupport of any of the many counts in this declara- 
tion, was John Truman, the man charged with having been 
corrupted ; the whole of whoſe evidence was contradicted 
by other witneſſes, who had clearly proved, that Truman 
had been tampered with; that Truman had before denied, 
what he had then ſworn ; and that Truman had been art- 
fully decoyed from Cricklade to Highclere, the ſeat of lord 
Portchefter, where he lay concealed, till he was brought to 
Saliſbury, to give evidence. 

Theſe being the circumſtances of this caſe, Mr. Burke 
contended, that though the agency of Gunz ſhould be ad- 
mitted, which reſted entirely upon the perjured evidence of 
S4illin ; yet, that the teſtimony of Truman, in proof of any 
corrupt act, on the part of Gunn, having been * 


See chapter th Sack, page 276, 
refuted, 
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refuted, by other witneſſes, upon the trial; and the verdict 
being clearly a verdict contrary” to evidence, he hoped the 


court would conſider the d%endant intitled to a new trial, 
and would make the rule abſolute. 


Lord MAN SFIELD ſaid, that the jury had the whole 
of the caſe before them ; that they heard the evidence of 
Truman, of Gunn, and of the other witneſſes ; that they had 
credited the one, and diſcredited the others ; that there was 
no ground, to induce the court, either to grant a new trial, 
or to ſuſpend proceedings upon the verdict; and immedi- 
ately ordered the rule to be diſcharged. 

Judgment was ſoon after ſigned, of Michaelmas term 1781, 
but to ſtay execution upon this judgment, Mr, Petrie ſued 
out a writ of Error. 

Mr. PETRIE now became plaintiff in error, and Mr. 
Macpherſon, defendant in error; and as the proceedings under 
this writ, began and ended in office form, without any real 
or ſubſtantial error having been aſſigned, this writ having 
been ſued out by Mr. Petrie, for the ſole purpoſe of gain- 
ing time, to conſider what mode to adopt, to get relieved 
from the verdict againſt him, it is unneceſſary here to ſtate, 
as it was unneceſſary in the preceding caſe of Mr. Benfield's 
to have ſtated, the progreſſive ſteps that were taken, term 
after term, till Michaelmas term 1782, when the judgment 
of the court of King's Bench, was affirmed in the Exchequer 
chamber. 

On the 28th of November 1782, Mr. Macpherſon ſued out 
a writ of Capias ad ſatisfaciendum againſt Mr. Petrie; upon 


which writ, on the gth of January 1783, he was taken into 
cuſtody. 


Every poſterior ſtep that was taken by Mr. Petrie, to get 
relieved from this judgment and execution, was exactly the 
ſame, as the progreſſive ſteps which he took, to get relieved 
from the judgment and execution, which Mr. Benfeld had 
obtained againſt him ; for the particulars of which, reference 
may be had to the preceding chapter. 
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His depending petition againft the return for Crictlade, 
applied to this caſe, as it did to that. His letter to the 
ſpeaker of the houſe of commons, of the 18th of Fanuary, 
and his petition to that houſe, preſented on the 22d of Ja- 
nuary 1783, by the earl of Surrey, jointly connected toge- 
ther, Mr. Benfield, and Mr. Macpherſon ; and the different 
allegations of Mr. Petrie, were equally applicable to both. 

The plea of privilege, which Mr. Petrie had claimed, not 
having been-admitted, on the 2oth of May 1783, a writ of 
AupDiTa QUuERELa, was preſented to the court of King's 
Bench by Mr. Wood, ſued out by Mr. Petrie againſt Mr. 
Macpher/on, to relieve the former, from the verdict, which 
the latter had obtained againſt him; which ** writ having 
«© been read, the court ORDERED to be allowed; and fur- 
& ther oRDERED, that Mr. Macpherſon, upon notice given 
© to his attorney, ſhould, upon Saturday next, after one 
te month from Eaſter day, ſhew cauſe, why Mr. Petrie 
«© ſhould not be diſcharged out of execution, upon putting 
c in bail, again to ſurrender in execution, or to pay the 
debt and coſts, if judgment ſhould be given againſt him, 
« upon the ſaid writ of AuDITA QuerELA.” 

This writ firſt ſtated, the commencement of Mr. Mac- 
pher/on's action againſt Mr. Petrie +, recited the whole of 
the declaration in that action, the plea, the trial, the ver- 
dict, and the judgment. It next ſtated, the commencement 
of Mr. Petrie's adion againſt lord Portchefler *, recited the 
whole of the declaration in that action, the plea, the trial, 
the verdict, and the judgment. It next ſtated, that within 
twelve months after the election, mentioned in the ſaid de- 
clarations, and before the ſaid verdict and judgment were 
obtained by Mr. Macpher/on, againſt Mr. Petrie, to wit, on 
the 13th day of March 1781, Mr. Petrie did diſcover, that 
lord Poricheſter had offended againſt the ſtatute, by corruptly 
giving to one William Waine, the ſum of money, in man- 


+ See chapter the eleventh, 


* Sce chapter the fifth. 
| ner 


ner and form, as mentioned in the ſeventh count of the ſaid 
declaration againſt lord Portebeſter; and, upon that diſco- 
very, had commenced and proſecuted his ſaid action againſt 
lord Portchefter ; who, upon that diſcovery, was convicted 
of the ſaid offence, It next ſtated, that the alledged offence, 
with which Mr. Petrie was charged, in the ſaid declaration 
of Mr. Macpher/on, was charged as having been committed 
and incurred by Mr. Petrie, before the making of the ſaid 


diſcovery, ſo made by Mr. Petrie againſt lord Portebeſter; 


and that, at the time of the ſaid diſcovery, no verdi& or 
judgment having been given againſt Mr. Petrie, by virtue 
of the ſtatute in that caſe made and provided, he was inti- 
tled to be indemnified and diſcharged, from the penalty re- 
covered againſt him by Mr. Macpher/on, the judgment in 
that behalf, and all diſabilities conſequent thereupon. It 
next ſtated, that notwithſtanding this indemnity, from the 
| ſaid alledged offence, to which Mr. Petrie was intitled, that 
Mr. Macpherſon had ſued out execution upon the ſaid judg- 
ment, and that Mr. Petrie was then in cuſtody, charged in 
execution for the ſaid verdiQ, coſts, and charges, to his 
great damage and grievance, and againſt the form and effect 
of the ſaid ſtatute. The writ then commanded the court 
of King's Bench, in order to hear the complaint of Mr. Petrie, 
to call before them the parties aforeſaid, and ſuch others, 
as it ſhould ſeem meet to them to convene, and having heard 
their ſeveral reaſons, that they ſhould cauſe to be done, full 
and ſpeedy juſtice to the ſaid parties, which of right, and 
according to the laws, ſtatutes, and cuſtoms, of the king- 
dom, they ihould ſee ought to be done. 


On the laſt day of Eaſter term 1783, immediately after the 


rule, in Mr. Benfield's action againſt Mr. Petrie, was made 
abſolute, for the diſcharge of Mr. Petrie out of execution, 
upon putting in bail, again to ſurrender in execution, or 
to pay the debt and coſts, if judgment ſhould be given 
againſt him, upon that writ of AvpiTa QuaRELa;z Mr. 
Mood moved, that the ſimilar rule, to ſhew cauſe, which 
had been granted, in Mr. Macpher/on's action againſt Mr. 

fo | T Petrits 
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296 CRICKLADE CASE. 

Petrie, ſhould Hkewiſe be made abſolute 3 which not n 
been oppoſed, for the ſame reafon, that the former was not 
oppoſed, the court ordered accordingly. © . 

The ſame gentlemen were the ſolicitors of Mr. 3668 
and the ſolicitors of Mr. Macpherſon, and the fame applica, 
tion was made to them in this cauſe, as was made to them 
in that, to allow the bail Mr. Perrie offered, who were 
gentlemen, too unexceptionable in point of reſponſibility 
and character, to be expoſed to the leaſt objection, to juſtify 
at a judge's chambers, as term being over, it was impoſſi- 
ble for them to juſtify in court; but the ſame negative was 
given in both caſes, which rendered it impoſſible for Mr, 

| Perrie to obtain his immediate diſcharge. 

On the 20th of June 1783, the firſt day of Trinity term, 
Mr. Petrie's bail juſtified in court; a writ of SUuPERSEDEAy 
was ſued out in this cauſe, as there was in the other cauſe ; 
and he was inſtantly diſcharged, 

Mr. MACPHERSON not entering an appearance, to 
Mr. Petrie's writ of AupiTa QukRELA, Mr. Petrie ſued 
out a writ of Scire facias, to force him to appear and 
plead. To this, the ſheriff returned a Nibil. Mr. Perrie 
then ſued out another Scire facias; to which, the ſheriff's 
return, was another N:h:/, Judgment upon the Auprra 
QukRELA, was then entered for Mr. Petrie, which entirely 
fat aſide, Mr. Macpher/on's judgment and execution, upon 
his original action. | 
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CHAPTER THE FIFTEENTH, 


The Right Honourable Henry : 
LORD PORCHESTER, 


VERSUS 


SAMUEL PETRIE, Eſq. 


RULE diſcharged, 


JUDGMENT fined; 
WRIT of ERROR; 
WRIT of Avupirta QUERELA; 
JUDGMENT REVERSE D. 


« F 4 


E. 


to ſtay PROCEEDINGS upon the VERDICT; 


\ N the gth of November 1781, upon the motion of 
I Mr. Dunning, ſupported by the affidavit of Mr. Petrie, 


ſetting forth all the circumftances, that had been ſet forth 
in his affidavit, in Mr. Benfeld's cauſe *, and applying 
them, in this affidavit, equally to the ſuppoſed agency of 
Thomas Mann Gunn, and Thomas Davis, which in the former 


* See chapter the thirteenth, page 266 and 267. 
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affidavit had been confined entirely to the ſuppoſed agency 
of Thomas Davis; a rule was granted by the court of King's 
Bench, to ſhew cauſe, why further proceedings, upon the 
verdict, obtained by lord Portebeſter againſt Mr. Petrie, 
ſhould not be ſtayed, till the indictments which had been 
found againſt Thomas Skillin and Edward Wilks, (againſt the 
former, for wilful and corrupt perjury, in the evidence given 
by him, upon the trial of this cauſe, and againf the latter, 
for wilful and corrupt perjury, in the evidence given by 
him, upon the trial of Mr. Benfeld's action againſt Mr, Petrie, 
and which evidence had been read from the judge's notes, 
as evidence upon this trial) were determined. 

The grounds for this rule, having been preciſely the ſame, 
as were the grounds for the rule in Mr. Benfield's cauſe; 
on the 17th of November 1781, after the arguments of 
counſel, the court having diſcharged that, this was imme- 
diately afterwards diſcharged of courſe, 

Judgment was ſoon after ſigned, of Michaelmas term 
1781, but to ſtay execution upon this Judgment, Mr. Petrie 
ſued out a writ of Error. 

Mr..-PETRIE now became plaintiff in error, and lord 
Portchefter, defendant in error; and as the proceedings under 
this writ, began and ended in office form, without any real 
or ſubſtantial error having been aſſigned, this writ having 
been ſued out by Mr. Petrie, for the ſole purpoſe of gaining 
time, to conſider what mode to adopt, to get relieved from 
the verdi& againſt him, it is equally unneceſſary here to 
ſtate, as it was unneceſſary in the preceding caſes of Mr. 
Benfield and Mr. Macpherſon to have ftated, the progreſſive 
ſteps that were taken, term after term, till Zaſter term 1783, 
when the judgment of the court of King's Bench, would have 
been affirmed in the Exchequer chamber, but for the writ of 
Au bir QuerELa, which Mr. Petrie ſued out, and which 
on the 7th of May 1783, the firſt day of Zafter term, that 
court ORDERED to be ALLOWED. 


This 


This writ firſt ſtated, the commencement of lord Port- 
cheſter's action againſt Mr. Petrie, recited the whole of the 


declaration in that action, the plea, the trial, the verdict, 
and the judgment. It next ſtated, the commencement of 


Mr. Petrie's action againſt lord Portchefter +, recited the 


| whole of the declaration in that action, the plea, the trial, 


the verdict, and the judgment. It next ſtated, that within 


twelve. months after the election, mentioned in the ſaid de- 
clarations, and before the ſaid verdict, and judgment were 
obtained by lord Porteheſter, againſt Mr. Petrie, to wit, on 
the 13th day of March 1781, Mr. Petrie did diſeover, that 


lord Portchefter had offended againſt the ſtatute, by eor- 


ruptly giving to one William Waine, the ſum of money, in 
manner and form, as mentioned in the ſeventh count of 
the ſaid declaration againſt lord Portche/ter; and, upon that 
diſcovery, had commenced and proſecuted his ſaid action 
againſt lord Portchefter; who, upon that diſcovery, was con- 
victed of the ſaid offence. It next ſtated, that the alledged 
offences, with which Mr. Petrie was charged, in the ſaid 
declaration of lord Portcheſter, were charged as having been 
committed and incurred by Mr. Petrie, before the making 
of the ſaid diſcovery, ſo made by Mr. Petrie againſt lord 
Portchefter ; and that, at the time of the ſaid diſcovery, no 
verdict or judgment having been given againſt Mr. Petrie, 
by virtue of the ſtatute in that caſe made and provided, he 
was intitled to be indemnified and diſcharged, from the 
penalties recovered againſt him by lord Portchefter, the 
judgment in that behalf, and all diſabilities conſequent there- 
upon. It next ſtated, that notwithſtanding this indemnity, 
from the ſaid alledged offences, to which Mr. Petrie was in- 
titled, that lord Portebeſter threatened to ſue out execution, 
upon the ſaid judgment. The -writ then commanded the 
court of King's Bench, in order to hear the complaint of 


Mr. Petrie, to call before them the parties aforeſaid, and 


See chapter the twelfth, 
+ Sce chapter the fifth, 
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ſach others, as it ſhould ſeem meet to them to convene ; and 

having heard their ſeveral reaſons, that they ſhould cauſe 
to be done, full and ſpeedy juſtice to the ſaid parties, which | 
of right, and according to the laws, ſtatutes, and cuſtoms, 
of the kingdom, they ſhould ſee ought to be done. 


The following rule was e by the court of King's 
Bench. 


« Weaneſday next, after fifteen ab from Eafter day, 
in the twenty-third year of kin 8 George the third.” 


«© — — PETRIE, eg. YIT 1s ORDERED, that the writ 


« Lozp PoxrenzsT ER. I of AupiTa QuUERELA, iſſued 
in this cauſe, be allowed, and that there iſſue a writ of 
« Superſedeas to ſtay the plaintif, from taking out execution 
«« againſt the defendant,” 8 
LU pon the motion of Mr. Wood.” Le 
« By the COURT.” 


A writ of Superſedeas was accordingly irued, and every 
neceſſary ſtep was taken Mr. Petrie, for the proſecution of 

e writ of AudiTa QugrzLa; but, in the courſe of the 
proceedings, default having been made by lord Portchefter,.. 
Judgment upon the AupiTa QuerELa was entered for 
Mr. Petrie, which entirely ſat aſide his Iordſhip's judgment, 
upon his original action. 


of Þ 1 


CRICKLADE CAS E. 
CHAPTER THE SIXTEENTH, 


PAUL BENFIELD, Eſquire, « « . PLAINTIPP, 
SAMUEL PETRIE, Eſquire, - - « DEFENDANT» 


5 4 — 
f " 


DECLARATION in the SECOND. ACTION 
5 4nd. T.CLAL 
Mr. MACPHERSONe's ACTION 
againſt THOMAS DAVIS; 
; the R E - OR D withdrawn. | 


* * * . my _ = — . 


The Writ, in Mr. Benfield's ſecond Action, was dated the 
4th of Fuly 1781; was ſued out on the 26th of that month; 
was returnable on Te/day next, after the morrow of All 

Souls; and copy thereof was ſerved upon Mr. Petrie, at 
Saliſbury, on the 2d of Auguſt 1781, immediately after the 


| buſineſs of the aſſizes was ended. In Michaelmas Term 


following, the Declaration was delivered. 
Dv * CL A RAT 1 0 Ne. 


MICHAEL MAS TERMS 
© In the Trguntyo cond Year of the Reign of King GeoRGE 
« the Third.“ 
«STORMONT and WAY,” 
cc wp age 0 B ENFIELD, eſquire, com- 
© to wit. plains of SAMUEL PETRIE, 


% efquire, fc, of a plea, that he render to the ſaid Paul, 
* THIRTY SEVEN THOUSAND POUNDS, of lawful money 
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te of Great Britain, which he owes to, and unjuſtly detaing 
440 ' from him, Se. For that whereas, c.? 


Then follows the formal part, which is literally 
the ſame, as the formal part in the declaration 
againft _ Briftow, Vide chaps tha . 


| Aker this cores the ſpecific charge, * 2 


4 And che ſaid Paul Benfield ade how, that the aid 
« Samuel Petrie, not regarding the ſtatute in ſuch caſe made 
c and provided, nor fearing the penalties therein contained, 
«© after the twenty-fourth day of June, in the year of our 
| «© Lord one thouſand, ſeven hundred, and twenty-nine, and 
ve before the ſaid election of two burgeſſes for the ſaid bo- 
rough, and whilſt the ſaid John Macpherſon, Samuel Pe- 
<< trie, and Paul Benfiel/, remained and continued candi- 
« dates as aforeſaid, to wit, on the eleventh day of Sep- 


tember, in the twentieth year aforeſaid, at the borough 
« of Crictlade aforeſaid, he, the ſaid Samuel Petrie, did 
«© corrupt one Thomas Fitcher, who then and there, and at 


* the time of the ſaid election, claimed to have a right to 


4 vote in that election, to give his vote in that election, for 


« him, the ſaid Samuel Petrie, by a corrupt promiſe, which 
e he, the ſaid Samuel xy Fa and there made to the 
ſaid Thomas Fitcher, that he, the ſaid Samuel Petrie, would 
give to the ſaid Thomas Fitcher a certain ſum of money, 
to wit, the ſum of TWENTY ONE POUNDS in money, as 
« and for a gift or reward, for him, the ſaid Thomas Fitcher, 
* to give his vote in that election for the ſaid Samuel Petrie, 
if the ſaid Samuel Petrie ſhould, at the ſaid election, be 
choſen one of the burgeſſes of the ſaid borough, to ſerve as 
one of the burgeſſes for the ſaid borough, in the next par- 
liament aforeſaid ; and a certain ſum of money, to wit, 
the ſum of TEN rounDs, TEN SHILLINGS, in money, 
as and for a gift or reward, for him, the ſaid Thomas 


1 itcher, to give his vote in that election for the ſaid Sa- 
& nue 


66 


ce 


cc 
6c 
cc 
«c 
«c 


CHAPTER XVI 2 


cc —_ Pate if the ſaid Samuel Petrie ſhould not, at the 
< ſaid election, be choſen one of the burgeſſes of the ſaid 
£6 borough, to ſerve as one of the burgeſſes for the ſaid bo- 
«© rough, in the next parliament aforeſaid, contrary to the 
« form of the ſtatute, in ſuch caſe lately made and pro- 
<< vided, whereby and by force of the ſaid ſtatute, an ac- 
ve tion hath accrued to the ſaid Paul Benfield, to demand 
« and have, of and from the ſaid Samuel Petrie, for his ſaid 
offence, FIVE HUNDRED POUNDS, parcel of the ſaid 
THIRTY SEVEN THOUSAND POUNDS, above demanded.” 


cc 


«ce 


The other ſeventy-three counts, charged the de- 
Fendant, with himſelf corrupting, and by Thomas 
Davis, Thomas Mann Gunn, and William Beal, who 
are ſtated as having been the agents of the defen- 
dant, employed in that behalf, by the ſame pro- 
miſes, this voter, and other voters of the borough 
of Cricklade, to vote for the defendant, at the ſaid 
election; and of having forfeited for each alledged 
offence, (ſeventy four in all,) rivE HUNDRED 


POUNDS, ſeparate parcels of the ſaid THIRTY 
SEVEN THQUSAND POUNDS, 


« Yet the ſaid Samuel Petrie, (although often requeſted), 
«© hath not paid to the ſaid Paul Benfield, the ſaid THIRTY 
ce SEVEN THOUSAND POUNDS, or any part thereof; but 
to pay the ſame, or any part thereof, to the ſaid Paul 
Benfield, he, the ſaid Samuel Petrie, hath hitherto wholly 
refuſed, and ſtin refuſes, to the damage of the ſaid Paul 


cc 
e ſuit, Sc.” ® | 
1 1 85 JOHN DOE,” 
% Pledges to proſecute AND 
RICHARD ROE,” 


* While this declaration was preparing, and after it was delivered, 
it was the conſtant boaſt of Mr. Benfield's ſolicitors, and of the friends 
of that gentleman and Mr. Macpher/on, that this action would ef- 
teQually do for Mr. Petrie, would“ hunk him down” with a witneſs. 


Mr. 


Benfield of TWENTY POUNDS, and therefore he brings 
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Mr. PETRIE pleaded the general iſſue, and the cauſe 
was ordered for trial, at the following aſſizes, for the county 
of PVilis, and accordingly was tried, at the Lent aſſizes, at 


; Saliſßury, on the 12th day of March 1782, by a jury of the 


ſaid county, before Sir Richard Perryn, knight, one e of the 
Barons of his Majeſty's court t of Exchequer. | 


Particulars of the Trial. 


COUNSEL 


For the Plaintiff. For the Defendant. 
Mr. Serjeant Gzosz, Mr. Buxxz, 


Mr. Barr, The Hon. Mr. Pirr. 
Mr. Warsow. : 5 


| Mr. Barr tated the declaration. = 


Mr. Serjeant G ROSE, in his opening, obſerved to the 
jury, that they were trying an action, brought by Mr. Ben- 


feld, againſt Mr. Petrie, to recover a ſum of money, which 


Mr. Petrie had forfeited, by bribery and corruption, at the 
preceding election at Crictlade, when he was a candidate, 
to repreſent that borough in parliament. That it was an ac- 
tion of debt they were trying. That it was no longer a ſe- 
cret, that bribery and corruption had been practiſed at that 
election, it having been proved, both at Saliſbury, and be- 
fore a Committee of the Houſe of Commons, to have been 
carried to ſuch an alarming extent, as to give rife to a bill, 

to prevent ſuch practices in future, which was than de- 
pending. 

He then remarked, that the only queſtion for their conſi- 
deration was, whether the defendant, Mr. Petrie, had, or 
had not, been guilty, of the acts of bribery, ſtated in the 
declaration. That Mr. Petrie had himſelf complained much 
of bribery; had brought ſeveral actions at the preceding aſ- 
ſizes; and had recovered sEvEN THOUSAND POUNDS of 

one, 


———— — — — ———— — — — — — — 
— 2 
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one, FIVE THOUSAND POUNDS of another, and upwards, of 
FORTY THOUSAND POUNDS of thoſe, who had received the 
bribes. That neither Mr. Petrie nor the plaintiff were go- 

known to them. That Mr. Perrie had corrupted, by his 
agents Mr. Gum and Mr. Davis, who had canvaſſed with 
him; who were conſtantly with him; who had conducted 


every thing for him; and who were notoriouſly, his chief 


managers, at this eleftion. That Gunn and Davis had made 
promiſes to the voters, in different ways; ſometimes, that 
they ſhould have as much, as at a former election; and at 
other times, that they ſhould have TWENTY in, and TEN out. 
That he ſhould prove, that both as the general agents, and 
the particular friends of Mr. Petrie, they had cofrupted the 
voters mentioned in the declaration; and that, of courſe, 
Mr. Petrie was anſwerable for what they did. 'That he could 
not exactly ſtate, the number of penalties he ſhould prove 
but that, for the number that would be proved, he was ſa- 
tisfied, they would find a verdid for the p/aintif. ; 

The SERIE ANT then aſked Mr. Burke, if he would 
admit the preliminaries. 5 

Mr. BURKE, in reply, ſaid, "that in 1 a cauſe, as 
was then trying, he ſhould admit nothing; but, ys Cricł- 
lade was an ancient borough. 


E v. IDE N OE for the 2 


Mr. WILLIAM SALMON FOR Examined by 
Mr. Serjeant Grofe. 


Q. Have you the precept, that was iſſued by the ſheriff 
of the county, at the laſt general election, for the yorongy 
of Cricklade ? 

A., Ves. (Preeeat 3 

Q By Mr. BURKE. Where did you get that pro- 
cept ? 

A. I was under ſheriff at that time. | | 

2 Mr, 
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300 CRICKLADE CASE. 

Mr. BURKE. Mr. Serjeant, don't) t you prove the de- 
very of the precept? | 

. By Mr. Serjeant G RO 8 E. .To whom aid you de- 
liver this precept ? 

A. I deliyered it to Robert Long. 


RICHARD TOWNSEND ſwom. Exmined by 
Mr. Batt. 


Q. When did you receive this precept ? 
A. It was brought to me. TOTS SY Q 

Q. You was returning officer, for the borough of Crick- 
lade, at the laſt election 1 * 
A. I was. | 

TL Of whom did you receive the precept ? 


A. I regcived it of one Mr. Long, who came with Mr. 
Petrie. 


a What day was it? 
A. I don't recollect the day of the month. 
Mr. BUKKE. I ſubmit to your Lordſhip, that this 


18 not, by any means, proved. Here is a gap that is not 


filled up. Salmon proves that there was a precept iſſued. 
Townſend proves that he received a precept, but he cannot 
prove, nor is it attempted to be proved, that it was the ſame 
precept directed by the ſheriff. The ſheriff having mentioned 
to whom he delivered it, the proof cannot be complete, with- 
out the intervention of Mr. Long, who received it, and de- 
livered it to the returning officer. There is no evidence to 
prove the fact. The defect is clear and obvious.“ 

4 I ſhall take up but little of your time, in arguing this 
point, as it will be argued by a gentleman, of far greater 
abilities than I poſſeſs, and in hearing of whom, you will 
have much pleaſure. If Mr. Serjeant Gro/e will ſay, that 
this is complete evidence, that there is no defect in not pro- 
ducing this witneſs, the only one that can prove the fact, 
when he was amenable to the compulſory penalties of a 
ſubpcena, when „in other FO they have had the very 
man, 


man, whom FOR have not now 3 proper to call; 1 
ſay, if Mr. Serjeant Groſe, as a gentleman and counſel, will, 
upon his honour, ſay, that the evidence 1s ſufficient without 
him, I ſhall give up the point. But I am confident, he is 
perfectly ſatisfied, that it is at preſent defective, and that the 
defect cannot be ſupplied by any other means, than by the 
teſtimony of Mr. Long. 

They have produced an inſtrument, which muſt be proved, 
before it can be received in evidence. This paper, which 
they have introduced, (for I will not give it a better name) 
is laid to have been received by Mr. Long, from the Heri, 
and delivered by him, to the returning officers Why is not 
Mr. Long called? He is a man well known, living in Lon- 
don. They might have ſubpœnaed him, if they had thought 
proper. As they have not ſubpœnaed him, here is a com- 
plete want of _— evidence, which it was in their power 
to have ſupplied.” ? 

« My Lord, this is not a Kind of action, where light 
evidence will be admitted. The jury will require the moſt 
clear and ſatisfactory evidence. When they go for the ex- 
treme of law, againſt the d:fendant, the extreme of law, re- 
ſpecting evidence, ſhould be ſtrictly adhered to. Under 
theſe circumſtances, having had a full knowledge who was 
the proper witneſs, and where he was to be found; having 
had it in their power to have brought that witneſs, and ne- 


glecting to bring him, your Lordſhip will not permit them, 


to ſupply that evidence by conjecture.“ 
Mr. PIT T. < I would only ſubmit to your Lordſhip, 


that as this action is brought on purpoſe to ruin the defen- 


dant, the beſt evidence, the nature of the ſubje& will ad- 
mit of, is abſolutely requifite. That ſort of evidence has 
not been given in this cauſe. The perſon who received the 
precept from the ſheriffs office, ſhould prove, that it was 
the precept, he received from that office, and that it is the 
ſame he delivered to the returning officer. As Mr. Burke 
has ſaid, there is a gap till left. The identity of this paper 
is by no means proved, and it cannot be proved by any 
4 5 other 
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other perſon, than the perſon who actually carried it td | 
Grichlade. 55 | 

"COURT. Suppoſe Long had died after the delivery of 
this pretept, could it not have been proved without his tef. 
timony ? The ſheriff tells me, it is the ſame he delivered to 
one Robert Long; the returning officer ſays, that it is the 
ſame he received of Mr. Long. I ſhall e let the jury 


conſider, whether it was the ſame or not. 


RICHARD TOWNSEND was then again called, and 
the further evidence that he gave, was; that at the laſt elec- 
tion, for the borough of Crictlade, Mr. Benfield, Mr. Mac- 
pherſon, and Mr. Petrie, were candidates. That he knew 


Mr. Petrie ſeven years before, when he was a candidate, 


That he ſaw Mr. Petrie at the laſt election, at Gunn's houſe, 
when a great many people were brought in to him by Mr. Gur 


and Mr. Davis, who introduced them to him, and who told him, 


they were not at home, when he was upon his canvas. Fhat 
Mr. Petrie referred them, to his friends Davis and Gunn, with 
whom they went out of the room. That he could not tell, 
what Davis and Gunn ſaid to them; but ſeveral of the vo- 
ters went up ſtairs, or into another room. That he never 
heard Davis or Gunn, ſay any thing to any of the voters, 
either at that time, or at any other time. That he kept a 


grocer's and haberdaſher's ſhop, and that Davis came to his 


ſhop, to buy ſome ribbons. That he told Davis, he would 


cut any thing for him; but that he would not truſt Mr. Pe- 


trie; and he deſired Davis to get ſome of the ribbons of 
other people. That Davis told him, that he had got every 


thing, that was proper to pay every body. 


Croſs examined by Mr. BURKE. 


That he knew Mr. Petric before this election. That he 
voted for Mr. Petrie, becauſe he was ſo far back, that he 


thought he could not ſucceed. That he did not know, that 
it was like pouring water into a dead man's mouth; or that 


it was to inſult him. That he was well acquainted with Mr. 


Petrie, 


nis, and had drank a glaſs of wine with him. That Mr. 
Berfield was a country gemleman, and came from Cheltenham, 
in Gloucefterfoire. That he knew of no eſtate Mr. Benfield 
had in Aa. That he had heard of Bengal; and that there 
were many Nabobs; and he did ſay, and again aid, that 
Mr. Benfield was a country gentleman, that he was born a gen- 
FHlexian. That he would not call a labouring man, ſuch as a 
| Kedger or ditcher, a gentleman. That Mr. Benfeld had a 
good eſtate at Crietlade. That he did not know, how long 
he might have had it. That it might be a year, or a year 
and a half. That he had not had it two years. That he 
did not know, of any eſtate Mr. Benſield had, in any other 
place. That Mr. Benfield had other intereſt in the borough, 
beſides his money. That Crook Godby, and William Packer, 
who was dead men the election, were his relations, 


NEPIL SIMMONS ſworn. Examined by Mr. Serjeant 
| Groſe. 


He gave the . evidence, that he had before given, up- 
en the trial of Mr. Benfield's firſt action againſt Mr. Petrie, 
See chapter the tenth, page 215. 


aus, S AK ER MAN ſworn, Examined by Mr. 
Watſon, 


His evidence, upon his examination by Mr. Varſen, was 
much the ſame as the evidence he had given, upon the trial 
of Mr. Benfield's firſt action againſt Mr. Petrie, (ſee chapter 
the tenth, page 212.) with this addition, that he knew what 
Davis meant by rWREN TT and Tx, becauſe, at the bottom 
of the ſtairs, as they were going away, Davis whiſpered to him, 
that he-was to be truſted, and that it was TWENTY GUINEAS, 
if choſen, and TEN, if not choſen. 

Upon his croſs-examination by Mr. Pit, and Mr. Barke, 
he ſaid, that immediately upon his telling Mr. Petris of the 
rumour about the town, Mr. Petrie ſaid, “ awby do you 
befrtate that mater? Friends Davis and Guan will Jatigy 
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Mr. Baron PERR Y N aſked, if Simmons and Akerman 
had voted for Mr. Petrie; and was informed, that they both 
gave ſingle votes for Mr. Benfield. 


 FOHN SIMMONS ſworn. "HIS 1 


Serjeant Gro/e. 


. gave the ſame evidence he had before given, upon the 


trial of Mr. Benfield's firſt action guns Mr. Petrie, See 
chapter the tenth, page 216. 


BENJAMIN STRATFORD s. e 
by Mr. Bart. 


He repeated nearly the ſame evidence he had given, up- 
on the trial of Mr. Benfield's firſt action againſt Mr. Petrie, 
(ſee chapter the tenth, page 217.) and he added to it, that 
when Mr. Petrie aſked them for their votes, one ſaid, that 
they had no objection; and that, 20 the beft of his knowledpe, 
Mr. Petrie ſaid, what Davis promiſed, he would be anſwer- 
able for. Alſo, that Mr. Petrie had brought an action 
againſt him. | | 


ROBERT CLARK ſworn, Examined by Mr. Watſex. 


He gave nearly the ſame evidence, that he had before 
given, upon the trial of Mr. Benfield's firſt action againſt 
Mr. Petrie. See chapter the tenth, page 216. * 

To a queſtion propoſed by Mr. Burke, he anſwered, that 
Thomas Skillin, and Edward Wilks *, were then at Saliſbury. 

And in anſwer to a queſtion propoſed to him by Mr. Pitt, 
he admitted, that Mr. Petrie had convicted him of bribery. 


THOMAS STRATFORD ſworn, Examined by Mr. 


Watſon. 


Said, that the Friday before the election, he ſaw Mr. Da- 
vis at Mr. Gunn's houſe, who very much entreated him, to 


* The two witneſſes, indidted for wilful and corrupt perjury, in 
their evidence, upon the trial of Mr. Benſield's firſt ation 2 Mr. 
Petrie, See chapter the tenth, pages 210 and 219, 

yote 


CHAP T ER xv. 39 
yote for Mr. Dake. and promiſed, if he aid, to give him 


TWENTY GUINEAS fz, and TEN out. That in the aſter= 
noon, he went into the parlour, to Mr. Petrie, and told him 
to his face, that he thought, he was a little too late. That 
Mr. Petrie aſked them to drink a glaſs of wine; and he ſaid, it 
was rather above their coat, to drink wine. That Mr. Petrie 
at laſt ſaid, vote for me, and I will behave as handſome 
to you as before,' as good, if not better.” That he could 
not tell bow handſome, Mr. Petrie's behaviour was before. 

Upon a queſtion from Mr. Pitt, he repeated, that he could 
not tell, in what reſpect, Mr. Perrie's behaviour was hand- 
ſome before; and added, that he had nothing. 1 

Mr. Pitt ſtated to the jury, his evidence at the ſormer aſ- 
fizes, when he ſaid nothing about WR x TT ia, and TEN out ; 
or of any promiſe from Mr. Petrie. See chapter the eleventh, 


Page 237* | 
THOMAS TOWNSEND ſworn. Examined by 
Mr. Serjeant Gro/e. = 
He gave the ſame evidence that he had before given, up- 
on the trial of Lord Portchefter's action againſt Mr. Petrie. 
See chapter the twelfth, page 253. 


EDMUND CARTER ſworn. Examined by 
Mr. Watſon. „ | 


He gave the ſame evidence, that he had before given, up- 
on the trial of Lord Porzchefter's action againſt Mr. Petrie. 


See chapter the twelfth, page 253. 
To a queſtion propoſed to him by Mr. Pitt, he ad. 
that he had been convicted by Mr. Petrie. 


FOHN HERRING ſworn. Examined by Mr. Barr. 


He gave the ſame evidence, that he had before given, up- 
on the trial of Lord Portchefter's action againſt Mr. Petrie. 
See chapter the twelfth, page 252. 

Upon his croſs-examination by Mr. Pitt, he added, that 
Mr. Petrie was not preſent when Gunn promiſed him ; and 
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he did not mean to ſay, that Mr. Petric knew any thing of 
the matter. 2 | 


_— i 


4 „ 


D B FR N e . 


Mr. 'B U R K E began his defence, by obſerving to the 
jury, that i it was unneceſſary for him to trouble them, with 


relating the accident, by which it had fallen to his lot, to 


take the lead in the preſent important cauſe. That he felt 
both his inability, and his want of experience, for ſuch an 
undertaking; but that the defendant, Mr. Petrie, at the out- 
ſet of the buſineſs, could not have laid before them, a 
ſtronger proof of his own innocence, and of the high opinion 
he had of their integrity, 'affifted by a learned and upright 
judge, than by making him his counſel. That if Mr. Pe- 
trie had been conſcious, that his caſe wanted abilities to fup- 
port it, he could have been at no loſs; that he could have 
found round that table, men of greater abilities, of great 
profeſſional knowledge, and of extenſive practice; but know- 
ing that his caſe needed no colouring, that it wanted no 
abilities to ſupport it, he had ſuited his advocate to his caſe, 
and had choſen a plain man, to tell a plain and ſimple ſtory. 
That from him, it ſhould come before them, exactly as it 
was, and he was perſuaded, they would r to it, that at- 
tention, which they ſhould find it deſerved. | 
"He then remarked; that the learned Serjeant, who con- 
ducted the cauſe on the part of the plaintif, had opened a 
caſe of conſiderable magnitude; had opened a caſe, contain- 
ing a demand of no leſs a ſum, than THIR TT SEVEN THOU- 
SAND POUNDS, in fewer words, than any lawyer in We/- 
minſier Hall, ever opened a cauſe of forty ſhillings value. 
That his learned friend knowing, that no reply would be 
permitted, on the part of the de efendant, had reſerved his ar- 
gument, till there could be no opportunity of anſwering it. 
That he had, however, no dread of the plaintif”s evidence; 
and he was perſuaded, that they would not be influenced by 
| the 


the falſe colouring of any obſervations. the Serjoant might 
make, but would determine upon the troch and juſtice of the 
_ caſe before them. : 

| He infiſted,” that it was not true, tt his learned friend, 


in his opening, had told them, that they were trying an ac- | 


tion of debt. He contended, that it was no more an action 
of debt, than it was an action for horſe · ſtealing; but, on 
the contrary, that Mr. Petrie was accuſed by Mr. Benfield, 
of a crime of the firſt magnitude, of a crime, which, he 
knew, the learned ſerjeant would deſcant on, with his uſual 
energy, and however black he might repreſent it, his de- 
ſcription ſhould have his moſt hearty concurrence. That it 
was a crime of the worſt kind, of the moſt atrocious nature; 
and in its conſequences horrible. That perjury was the off- 
ſpring of bribery, and produced it in the inſtant; which 
dreadful conſequence, they had both ſeen and heard that 
day. That the moment a man received a bribe, he ſtipu- 
lated to ſell his ſoul. That the queſtion, they were trying 
was, whether Mr. Petrie had, or had not, been guilty of this 
_ offence ; an offence, which, he thanked his God, the cauſe 
of no man, whatever reſpect he might have for him, ſhould 
ever prevent his Ys with een and ab- 
horrence. | 

He obſerved, that the learned ſerjeant had reminded them 
of the bribery and corruption, which had prevailed at Crick- 
lade, and of the actions, which had been brought by the 
preſent d efendant ; actions, in which the learned ſerjeant had 
been counſel againſt Mr. Petrie, and though he had exerted 
himſelf with his uſual ability, he could not fave his clients. 
That his learned friend well knew, the extent of that cor- 
ruption, and had given them the clue to the ſource, from 
whence thoſe bitter waters flowed, which were now intended, 
as a potion for Mr. Petrie. 


That if, under the former acts of parliament, Mr. Periz 


had been proſecuted for the offence, with which he was 
charged, and had been convicted, he would have been fined, 
and impriſoned, and the fine would have gone 'to the king. 
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That the act of the ſecond of George the Second, gave a pe- 


nalty of xivs nun bzD PounDs, for every offence, to 
whoever ſhould ſue for it; which was only increaſing the 
fine, and transferring it to another perſon. That, in the 
preſent caſe, from the king, it was to be transferred to the 
uſe and benefit of Mr. Benfield, who, by the form of the 
preſent declaration, had made a demand of THIXTXT SEVEN 
THOUSAND POUNDS. That there was no ſum, however 
large, that could ſatisfy an ambitious mind ; and as a man, 
muſt be very rich indeed, who, if convicted, could diſcharge 
even a few of thoſe penalties, ſuch proſecutions, were not 
only real criminal proſecutions in their nature, but they 
were ſo, in all their effects. That, by the common law, a 
man could not be fined, more than he had property to pay, 


and no judge could fine a man, to ſach an extent, as to im- 


priſon him for life. 

Mr. BURKE then requeſted the attention of the jury, 
and aſſured them, that while he appeared the advocate of 
any man, charged with that or any other offence, in defend- 
ing him, he ſhould never attempt to impoſe upon a jury ; 
that if he was to miſlead them, he ſhould confider himſelf, 
but a few fteps removed from the perjured wretches, who 
had given evidence in the cauſe. That it was the firſt time, 
he ever had the honour of addrefling a jury, and, if he at- 
tempted to impoſe upon them, he hoped it would be the 
laſt. That whatever he ſhould ftate, either as matter of law, 
or of reaſon, ſhould be only that, of the truth of which he 
was himſelf fully perſuaded. That if he ſhould be wrong, 
in point of law, he would be corrected by the learned judge 
upon the bench. That their own good underſtandings would 
determine, as to the juſtneſs of his Gs upon the queſ- 
tion before them. 

He again aſſerted, that they were trying a criminal proſe- 
cution, under the form of recovering a debt; and that the 
charge being criminal, it was their duty, as he was ſure it 
would be their inclination, to weigh the evidence, with the 
greateſt caution and nicety, and to apply every rule of evi- 
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CHAPTER XVL * - 


dence to the queſtion, to enable them to ſift it to the bot- 
tom, juſt as they would, in the other court, on the trial of 
a man, charged with murder, or with any other crime, 
ſhocking to human nature. 
| He contended, that they were to conſider the magnitude 
of the offence, with which Mr. Petrie was charged, and not, 
as in the horſe cauſe, that was tried in the morning, to 
weigh the exact evidence on both ſides. That they would 
not do ſo, when trying a man for his life, but, in that caſe, 
would require, that the evidence for the proſecution, and 
the evidence for the priſoner ſhould bear no compariſon, 
and, before they pronounced the priſoner guilty, would have 
one ſcale to take the earth, while the other kicked the beam. 
That a judge always directed a jury, if a ſingle doubt re- 
mained on their minds, to lean to the fide of mercy. | 

That the firſt point, they were to conſider was, that the: 
action was a criminal action; that Mr. Petrie was taking his 
trial, charged with a very great offence, to which a very 
heavy puniſhment was annexed; and that whatever their: 
verdi&, took out of the pocket of Mr. Petrie, would go into 
the pocket of his accuſer, Paul Benfield. 
That the next point of conſideration was, the nature of 
the evidence. Under this head he obſerved, that there was 
a vulgar error, by which he was confident they would not 
be miſled, that a jury were bound to find a verdict, accord- 
ing to the ſtrict letter of what was ſworn. He appealed to 
his Lordſhip, and aſſerted, that they were not ſo bound, but 
were bound to find their verdict, according to their belief 
of the truth, of what was ſworn, That they were not ta 
find, according to what they believed, that was not ſworn, 
but were bound to find, according to the evidence, and that 
no evidence could be binding upon them, but that which 
they believed true. He inſiſted, that there was no other 
rule by which it was poſſible for a jury to determine; and 
his poſition he illucidated by obſervations, applying to their s 
daily experience. He remarked, that if, when walking 
about their farms, they ſhould meet a man of whoſe veracity 
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they had an high opinion, who ſhould tell them a very im- 
probable ſtory, from their opinion of the veracity of the ber. 
ſon, they would give credit to the ſtory, notwithſtanding its, 
improbability; but, on the other hand, if a very probable 
ſtory ſhould be told them, by a man of no veracity, by, a 
notorious liar, from the character of the perſon, they would 
diſbelieve the ſtory, though perhaps very true. That this 
rule of evidence, applied to the preſent: caſe, . would aſſiſt 
them much in the determination of the 3 before 
them. 

In the examination of the evidence that had been giyen, 9. 
Mr. Burke ſaid, he ſhould begin with Town/exd, the return- 
ing officer, who gave Mr. Petrie the treacherous. vote, and 
who, if it was not bordering upon prophaneneſs, he would 
ſay, would have betrayed him with a kiſs. That Townſend, 
that treacherous wretch, who would ſtab Mr. Petrie in the 
dark, had given Mr. Petrie's original connection with the 
borough of Crici/age, a connection grounded upon, and eſ- 
tabliſhed by, his aſſerting and vindicating the rights and 
privileges of the voters; by his reſtoring to them their in- 
vaded franchiſes; by his turning out a man, who, by cor- 
ruption, had procured his return; and by his ſeating another 
man, who, at that election, had been the object of their free 
choice. That this had happened ſeven years before, in the 
perſons of Mr. Peach and Mr. Dewar, when Mr. Shar 
had abandoned his petition, and Mr, Petrie had carried. to 
a committee of the Houſe of Commons, and ſpiritedly ſop- 
ported a petition, which he had preſented, and, in conſe- 
quence of which, Mr. Dewar, in ſpite of himſelf, had been 
declared duly eledted. That this was Mr. Petrie's original 
connection with this borough. That it was a connection 
both natural and honourable; and that his independent and 
ſpirited conduct upon that occaſion, . had given him a juſt 
> Claim, to the preſent thanks, and to the future ew 

every voter in Crictlade. 

- He ftated, that Mr. OP who had how, on "5 conti- 
nent, arrived in England, only a few days before the general 
* | | election, 


HAP. T ER XVI. 333. 
election, and, with this merit alone, had i de- 
clared himſelf a candidate for Crictlade. That upon his 
arrival there, he found the town invaded by two Nabobs, 
ſupported by the weight of great dignity, and of great fa- 
mily riches. That he found there Mr. Benßeld, and another 
Nabob, Mr. Macpherſon, aided by my Lord Porte heſter, and 
aſſiſted by the very active management of Mr. Briſtonv. 
That, in this ſituation, unleſs Mr. Petrie had been mad, 
and no evidence had been given, that he was either a fool 
or a madman, he could not have acted in the manner repre· | 
ſented, 'That ſuch a cond uct could not have been produced, 
even by madneſs, and folly united. Tha t it would have been 
folly run mad, and lunacy in its dotage, to have attempted, 
what was charged upon Mr. Petrie; ; to have attempted to 
out- do ſuch powerful and opulent men, by the moſt ridicu- 
lous of all means, a promiſe; a mode of corruption which 
every body knew, would not go down at Crictlade. That 
the abſurdity of ſuch conduct, was evident from the plain- 


tiff*s own witneſſes, and of which Mr. Petrie could not have - 


been ignorant. That Town/end had warned Davis not to 
truſt to Mr. Petrie; and that Aterman told him, that he had 
no chance of ſucceeding, as a hue and ery had gone out 


againſt him. 
Mr. B U R K E then obſerved, that the plan laid down 


informed of the corruption, that had r the whole 
town, Which was ſo general, that there was hardly an indi- 
vidual, who had not been bribed. That he knew he had 
no chance of ſucceeding by numbers; ; but he thought he 
might ſucceed ; he had no doubt of getting into an honour- 
able fituation, by bringing thoſe men to juſtice, who had ſo 
groſsly violated the rights of, election. That if he had a 
few honeſt votes, if he had only twenty votes, or a leſs num- 
ber, and could prove the corruption ſo general, as to leave 
himſelf a majority upon the poll, of uncorrupt votes, he 
knew, that, by the juſtice of the houſe, he muſt be ſeated. 


That this was Mr, Petrie's plan, this was che line of conduct, 
Us | which 
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which directed him, in all his operations; and yet, that the 
Plaintiff was endeavouring to prove, that he ſent two men 
about the town, with a ridiculous promiſe to the voters, 
with a promiſe, ſure to cut up his only hope, fure to take 


from under his feet, the an ground on —_— he could 
fand. 


That turning from Mr. Petrie to Mr. Bes fla, whom 


Townſend had deſcribed as a country gentleman, Mr. Burke 
obſerved, that he ſhould have thought no worſe of him, 
though 7 own/end had owned that he was the ſon of a car- 


penter. That the ſon of a carpenter, might become a no- 


bleman, this country holding out every advantage to riſing 


merit, and giving opportunities to every man, to get out 


of that rank, in which, by the lowneſs of his birth and for- 


tune, he might be placed. That many of the firſt cha- 
rafters in the nation, had been raiſed by their merit, and 


that from the proper exertion of thoſe faculties, which na- 


ture had beftowed upon all, every! man might climb up the 
hill of fame. 


That he could not have ſaid a word about Mr. Benfild, 


if he had been only told, what Mr. Benfeld really was, that 


he was the ſon of an induſtrious tradeſman in the country; 


but that Townſend, while he was ſpeaking contemptuouſſy 


of Mr. Petrie, knew nothing of Mr. Benficld, except that 
he was a country gentleman , a. deſcription, to which he 
had no right, and to which he could not have attempted a 


| claim, till, upon this election ſcheme, he got a doubtful 


title to an eſtate, which was not then, and perhaps never 


would be determined. That, however, the whole Weſt of 
Englaitd, were anxious to ſee Mr. Benfield, and to partake 
of his liberality. That each borough was deſirous of hav- 
ing him for their repreſentative but his perſon could not 
be divided. That into Crietlade, pouring the riches of 
the Zaf, ſhe ſoon fell a vitim, and that borough he 
fixed on, himſelf to repreſent. That in the other bo- 
roughs, he had his ſubſtitutes, and nine of thoſe ſubſti- 
tutes, he then had in the houſe of commons. That in any 


COm- 


wi 


"CHAPTER . 30 


company, where the name of Benfield was mentioned,” 
the firſt idea, that preſented itſelf to the mind, was bribery. | 
That in the Veſt, to the ſound of Benfſeld, the echo was 
Bribery. That this did not ariſe, from the ſimilarity of 
the words, though there was much reaſon in connecting 
them together; ; for it was well known, that Mr. Benſield was 
returned from the Eaft Indies, with a large fortune, and 
that, with this fortune, he was induſtriouſly i the 
morals of the electors of E WA -. _ 

Having fully deſcribed the character and conduct = Mr. 
Benfield,” and the ſcenes of cruelty and oppreſſion, with. Which 
Nabob Fortunes are acquired, Mr. Burke ſaid, he ſhould 
add, little more reſpecting that gentleman,” than what i im 
mediately related to the cauſe before the court. 

He then ſtated, that in January 1781, Mr. Petrie had 
brought an action againſt Mr. Benfeld, for the injury he 


had ſuſtained, by his bribery and corruption at Cricklade ; 


that innocence' would have bluſhed, at the mean ſubterfuge 


made uſe of, by Mr. Benfield, to get rid of this action; 1 
that, convinced of his guilt, he had firſt ſet up his privi- 
lege of parliament, as a protection from juſtice, and was 


ſince then gone to the Eaſt Indies ; ſo much more was it, in 


| the nobility of his nature, to corrupt, than to be puniſhed 
for that corruption; ſo much more pleaſant was it to him 


to give 2 bribe, and to put the law at defiance, than, 


by ſubmitting to its cenſure, to atone for his offenee. That 


to compel him to appear, Diftringas upon Diftringas had 
been iſſued, but the ſheriff's return was Nulla bena. That 


Mr. Benfield had no effects in this country, amenable to the 


law; but he had left a hoard behind him, to make them the 
inſtruments of his revenge againſt Mr. Petrie. 

Having given a pretty exact hiſtory of the parties, Mr. 
Burke (aid, he now came, to the principal queſtion in the 


cauſe. He obſerved, that no one a& had been attempted 
to be proved againſt Mr. Petrie himſelf; that all that had 
been attempted was, to make Mr. Petrie liable for the acts 
of others. That he did not deny, but that there were many 
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acts of agents, for which the. party was reſponſible; but he 
contended, ey no dei no ſubtilty or ingenuity of 
argument, could x "mak e a man eximinally reſponſible, | for the 
PT another, unleſs that other, was employed to do the 
itſelf; unleſs he did. It, under the, encouragement, and 
ſupport of the principal, or with his knowledge. That i in 
ſaying this, he feared 1 no contradiction from the learned ſer- 
jeant; and was perſua led, he ſhould be confirmed by the 
learned judge. That if Mr. Perrie had bribed through. bi. 
agent, he would give up the cauſe ; bat before they pro- 
nounced him guilty, he Was ſure they would carefully weigh 
the teſtimony of the different witneſſes. 
He remarked, that tne witneſſes had told them 1 has Mr. 


| Petrie had ſaid, Gunn and Davis. avil] Satisfy you. That he 
had not aſked many queſtions of. them, nor had he interrupted 


them ; ; that they had, run on, faying and repeating, Cann and 
Daviz will Satisfy. you; expreſſ ons ; which they had got by rote ; 3, 


#* 2 


but, he contended, that no, evidence had been given to proye, 


that Mr. Petrie had offered © any thing; or that Mr. Petrie 


knew, that any thing. had been offered, , or promiſed, either 


by Gunn or by Davis. That, however ready, thoſe witneſſes 


had been, to ſwear any. thing to injure. Mr. Petrie, one of 
them had told, what the Jaligfaction was, about which Mr. 
Petrie had referred them to Gunn and Davis. That Aker- 
man had expreſsly ſaid, that upon his telling him of the cla- 
mour in the town, Mr. Petrie had referred. tim to Gunn and 
avis, zo 1 ſatisfy » him * that there was no ground for that cla 
mour, that the report circulated by his enemies was abſolutely 
falſe. That the ſatisfaGion of which Mr. Petrie ſpoke, 
could only apply to what, was the immediate ſubje& of con- 
verſation; that ĩt could not poſſibly apply, to any thing elſe. 
That if the report had been true, Mr. Petrie could not have 
fat i in parliament, and nothing was ſo natural, as for him 
to give every voter, full /atisfa&#ion upon that head. That 
Aterman 8 eyidence, had clearly explained the evidence. of 


* 


all the other witneſſes; that whenever Mr. Petrie referred 


any of the voters to Gann and Davis, it was to /atisfy them, 
in 
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in this point, to convince them that the report, was falſe, [i | 
and calculated alone to prejudice his election. That this i 
interpretation was natural and, Juſt, the ſenſe and meaning th; | 
of every thing, that paſſed. upon the ſubject. . | 


That if he was then to ſit down, and to leave the queſ- 
tion, upon the plaintif” 5 own evidence, Mr. Burke ſaid, 
he was perſuaded there Was not a man in court, who had 
: a doubt upon his mind, of the innocence of the 4 efendant 3 5 
that he would ſtake his life upon it, there was not a man in, 
the jury box, but who, upon his honour and i in his conſcience, 
was then ſatisſied of the injuſtice of the charge; 5. but if they 
had only a doubt of the evidence that had been given, | he was 
ſure, upon ſuch evidence, they would not convict a fellow- 
ſybje&, of a crime of ſuch a magnitude. T hat when every 
thing à man poſſeſſed Was at ſtake, his character, his for- | | 
tune, his future hopes, nay the very hopes of his future ex- 
iſtence, be was, ſure, upon doubtful evidence, they would wh 
not ſend him to certain ruin; and that for the purpoſe, of MY 
putting money into the pocket of Mr. Benfield, who WAS gone ah j 
into another country, to repair his own fortune, notoriouſiy 1 1 1 
impaired by bribery and corruption. That at Maadraf+, Mr. 4 
Ben field would lay in, a freſh ſtock, which perhaps would kN 
be employed in the ſame iniquitous practices; that he had hy i 
lefr nothing in this country, but what was to inſult law and J 
juſtice. That they were to determine the fate of this Plaia- 1 | 
77 , and of that defendant ; that the real and ſole object of | 
the action was, !oget rid of that gentleman, who has diſturbed 
me, in my parliamentary purſuits. That this was the language 
of Mr, Benfi: la; of whom, what a devil would he make, if 
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he had the abilities and the practice of the gentlemen, on 1 
the other ſide. 8 

He expreſſed his full perſuaſion, that upon the plaintiff's bi 
own caſe, the jury would acquit the defendant; but that he a 
ſhould not leave it there, that he ſhould lay before them the 3 
whole of the evidence, that he ſhould give them all the ſa- is i 
tisfaction, that the nature of the caſe would admit of; that 1 q 
he ſhould call, the only a witneſles ; he ſhould not ſet : 
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ſory againſt ſtory ; but ſhould call the two men, the two 
identical men, who, the plaintiff's witneſſes had ſworn, 
were Mr. Petrie's agents; and who, upon their oaths, would 
declare, that they never had any authority from him, di- 
realy or indireQly, to promiſe. any reward, or to give any 
thing, to any one voter in the borough. That if theſe two 
men, men of unimpeached characters, and who muſt know 
whether they had any ſuch authority or not, ſhould declare 
that they had no ſuch authority, that they were not the agents 
of Mr. Petrie, for this particular purpoſe, he ſhould con- 


tend, that Mr. Petrie was not reſponſible for their acts. 


That the two men he ſhould call, were Thomas Davis, 
and Themas Mann Gunn, whoſe names he would again repeat, 


and pronounce with emphaſis. That when he ſaid, their 


characters were unimpeached, he did not mean to conceal, 
the charge againſt Mr. Gunz, which, he was ſure the ſhort 
ftory he ſhoutd tell, would convince them was groundleſs, 
and that his character was irreproachable. That he believed, 


that was the hundred and fifteenth action, that had been = 


tried, and that he ſhould not exceed the bounds of truth, 
when he ſaid, that Mr. Gun had been examined, in one 
hundred and ten of thoſe actions. That men of great abi- 
lities, round that table, had examined him ; nay, that ſome 
of the firſt abilities in the kingdom had been brought into 
that court, who had teazed and tormented him upon his - 
crofs-examination, and, if thoſe gentlemen had been then 
preſent, he would have ſaid, inſulted him. That notwith- 
ſanding all this exertion of abilities, not one ſlip had he 
made; they had never caught him tripping, in any one in- 
ſtance. That Mr. Dunning, who had been brought down to 
Salifeury, to croſs-examine him, had afterwards ſaid, that 
more truth had come out upon that man's teſtimony, than 
from all the other witneſſes put together. That Mr. Bear- 
creft had been carried into the committee room of the houſe 
of commons, to croſs- examine him, and that Mr. Hearc ref 
could not help afterwards ſaying, that he was uniform and 
conſiſtent. That notwithſtanding this, Mr. Gunz was in- 

| | dicted 
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dicted for perjury, in the evidence he had given againſt Olive 
Mill.“. That the bill of indictment had been found by the 
grand jury, at the quarter ſeſſions at Marlborough, where 


Olive Mills, and his witneſſes, had ſworn what they pleaſed ; 


what they had ſworn would be by and by known. That 
 Gunn's evidence upon Mills's trial was, that he had ſeen Milli 
receive the IVI GUINEAs of Briffow. That upon this in- 
dictment being found, Mills had applied to the court of 
King's Bench, for a new trial, and in his affidavit had ſworn, 
that he never received Five Guinzas from Mr. Briffow, or 
from any other perſon, to vote for Mr. Macpherſon. That 
he ſpoke of a notorious fact, that happened in a court of 
Juſtice, before the greateſt magiſtrate in the kingdom. That 
lord Mansfield, upon hearing the arguments, and the report 
of the judge, who tried the cauſe, exprefled his aſtoniſhment 
at Mills's affidavit, at the ſame time remarking, that Guan 
had not ſworn, that the vive cuingas were to wore for Mr. 
Macpherſon, which was a fact, to be collected from the 
circumſtances ; that Ganz had ſworn to a fat, which Mille 
had not denied; and that Mills had denied a fact, to the 
truth or falſity of which, Guns had not ſworn. That lord 
Mansfield had further remarked, that Milli's affidavit was a 
confirmation of the truth of what Gann had ſworn, that 
| Mille's application to the court was a moſt audacious one, 
and had diſcharged the rule with coſts. "That this was the 
full anſwer he ſhould give, to this malicious, and diabolical 
charge, againſt Gunn. And as to Davis, that there was no 
ſuch charge, no ſlander againſt him, no attempt to impeach 
his credit, for the p/aintiſf's own witneſſes had borne teſti- 
mony, to the goodneſs of his character. | 
Mr. BURKE then pathetically calling upon the jury for 


hard juſtice, ſaid, by the permiſſion of his lordſhip, he would 


call back their attention, to the chain of his defence; the 


* See chapter the ſixth, pages 175 to 182, for tha particulars of 
this indictment, Mills's motion, Gunn's _—_ and his action after- 
wards againſt Mills, for a malicious proſecution. 
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improbabllity of the ſtory, from the fitcation of the parties; ; 
the manner of weighing evidence, that they were not bound 


to credit, every thing that was ſworn, but of what 'was 
ſworn, that which they believed to be true; and that it was 
a criminal proſecution, and as ſuch, they were to Gift the 


evidence, with the ſame nicety, as they would, if they were 


trying a man for murder, or for any other crime, that would | 
affect his life. He declared, that he reſpected a jury too 


much, to impoſe upon them ; that the importance and pub- 


lic utility of jurors, were ſo ſtrongly impreſſed upon his 
mind, that he conſidered it criminal to deceive or miſlead 
them. He repeated, that it was the firſt time he had ever 
addreſſed a jury, and that if he impoſed upon them, he hoped 
he ſhould never have the honour of addrefling another. That 
if he had ſpoken wrong, he had ſpoken conſcientiouſly ; 
that what had convinced himſelf, he had offered for n. 
conviction. | 
' He here pauſed, and faid, was the cauſe his own, he ſhould 
there cloſe it, he ſhould reſt it upon the clear diſcernment of 
the judge; upon the integrity of their hearts, and the ſound- 
neſs of their judgments ; he ſhould reſt it upon the facts; but 
being in a truſt, he could not diſpoſe of things confided to him, 
according to his fancy, or according to his inclination. That 
Mr. Petrie, who was then the object of their conſideration, 
and would be the object of their juſtice, was not at Saliſßury, 
and he was ſure ſome affairs, very weighty and of ſerious 
importance, had obliged him to be abſent. That he had 
no perſonal acquaintance with Mr. Petrie, before the com- 
mencement of the Crictlade cauſes, but from what he had 
ſeen of his manners, of his high ſenſe of honour, of his good 
underſtanding, and of the rectitude of his conduct, he was 
perſuaded, that he would ſubmit to the ſevereſt penalties, 
rather than conſent to have done, what he was going to do. 
That though Mr. Petrie would not have done this himſelf, 
and if he had been preſent, might have acted as he had 
thought proper, yet as Mr. Petrie was abſent, and as he 
had a character to ſuſtain, he ſhould not allow it, to go out 
into 
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ite che world, chat Mr. Burke had ſuffered his client, to 
run the leaſt riſque of being ruined, becauſe through inat- 
tention, or from falſe delicacy, he would not produce, what 
would have ſaved him, even though he had been guilty. [ 
That Mr. Petrie having convicted lord Portchefter, upon 
the involuntary evidence of George Adams, and Morgan Byrt, 


was intitled to the indemnity of the act. That he did not 


contend, that Mr. Petrie was intitled to this indemnity, from 
the abſtract circumſtance of his having been Plaistif i in chat 
cauſe; but that having convicted lord 'Portchefter, by the 

teſtimony of unwilling and reluctant witneſſes; having made 


a diſcovery, through thoſe witneſſes, by that action, which 


had not before been made; and upon which ' diſcovery, the 
noble defendant had been convicted; that, upon that ground, 
Mr. Petrie was intitled to this indemnity. That he ſhould 
put in the judgment againſt lord Portchſter; and ſhould call 
the ſhort-hand writer, who took down the: whole of that 
trial, to prove, that, by the involuntary evidence of George 
Adams and Morgan Byrt, the noble Lord had been. convicted. 


Having fully ſtated this part of the defence, Mr. Burke 


obſerved to the jury, that they had before them the whole of 
the caſe, the matter of fact, and the point of law. That 
{uch remarks, the juſtice of which he had felt in his own 
breaſt, he had laid before them. That they had heard, what 
the motive of the p/aintif was, that it was to cruſh the de 
fendant, to prevent his proceeding againſt him. That the 
conduct of Mr. Bernfield, in ſheltering himſelf under a privi- 
lege, which the very corruption he had praftiſed had given 
him, was an inſult to juſtice. That they had the whole 
before them; the improbability of the laintiſf's Rory, from 
the nature of the caſe; the Satisfa@ion about which Mr. 
Petrie had referred the voters to Gurs and Davis; ; and the 
true nature of the action itſelf, which was hot to determine, 
whether Mr. Petrie owed Mr. Benfield a ſum of money, or 


not; but whether Mr. Petrie had been guilty of ſuch an 
enormous crime, as to take from him THIRTY-SEVEN THOU - 


SAND POUNDS ; not to fill the exhauſted » treaſures of the 
FER : country, 
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country, but to put into the pocket of Mr. Begfeld, to en- 


able him to extend corruption, to the ruin of our excellent 
conſtitution. | That this was the nature of the action, and 
ſuch would be the effects of their verdict, ſhould they find | 
for the plaintiff ; ; but, that he muſt believe impoſſibilities, 
before he could admit ſuch a thought into his mind. 2 

He concluded with ſaying, that he ſhould ſit down, i in the 
fulleſt confidence, that, from the cleareſt conviction of the 
innocence of Mr. Petrie, under his. lordſhip? s directions, n 
would find for the defendant. 


EVIDENCE: for e 2 


TH OMA S DAPI 8 ſworn. Examined by Mr. Pitt. 


Mr. PITT ſaid, the queſtion he ſhould aſk, would be 
very ſhort. He then aſked the witneſs, if he had any au- 
thority from Mr. Petrie, directly or indirectly, to offer, or 
to promiſe, any money to any of the voters of Cricklade, 
at the preceding election. 

DAVIS anſwered, that he never had any authority, in 
his life, from Mr. Petrie, either to give or promiſe money, 
to any of the voters * — 9 


THOMAS MANN GUNN 4 Ned by 
a Mr. Pitt. 


Mr. PIT T put the ſame queſtion to him, that he had 
before put to Davis, and to which Gunn gave the ſame. 
anſwer. 


x. & 


Mr. ROBERT LONG on. 


He produced an office copy of Mr. Petrit's judgment 
againſt lord Aricheſter. | 

Mr. Serjeant GROSE objected to its being read, and 
enquired, for what purpoſe it was produced. 

Mr. BURKE repeated, what he had before ſtated, that 
upon ſome counts, in the declaration in that action, lord 
Port « 
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Porte beſter had been convicted, upon the evidence of George 
Adams and Morgan: Hrt, two unwilling witneſſes, which he 
mould prove by the "ſhott-hand | writer, who hal taken 
down the whole that paſſed, upon that trial. 5 | 
Mr. Baron PERRYN aſked, in what manner that ap- 
plied to the preſent action | on OY 
Mr. BURKE ſaid, that td Mr. Benfilds 4 againſt 
Mr. Petrie, he firſt ariſwereg, that it was not true. He 
then added, that though it had been true, Mr. Petrie having 
convicted lord Portchefter by evidence, forced out againſt 
their will, from George Adams and Morgan, Byrt, that he 
was a diſcoverer within the meaning of the tube, and in- 
titled to the indemnity of the act. | 

Mr. Serjeait GROSE contended, that the carbs of 
fact, ſhould alone go to the jury, whether Mr. Petrie had; 
or had not, been guilty of the charge in the declaration. 
That after the jury had conſidered the facts, and found 
their verdict, his learned friend might have every advan- 
tage he was intitled to, from the . * motion in 
the court of King's Bench. 

Mr. PIT T, on the other fide, contended, 40 if hĩs 
lordſhip ſhould allow the evidence that was offered, to be 
received, and it ſhould appear. from that evidence, thiat Mr. 
Petrie was indemnified, there would be a compleat anſwer to 
the charge, and the jury would have nothing left to decide 

upon. That if the jury was to find for the plaintiſf, on the 
facts, when the defendant was poſſeſſed of a clear indemni- 
fear 


the regular way would be, to conteſt the point then, whe- 
ther the evidence objected to, was, or was not; to be received. 
Mr. Baron PERRYN ſaid, that Mr. Piifs obſerva- 
tions; had great weight with him ; that if the Midenee of- 


fered ſhould be received, and he ſhould be of opinion, that 
it was an indemnification within the meaning of the act, 


there would be an end of the action. That if Mr. Petrie. 
would convince him, that he had diſcovered, proſecuted, 
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n, it would be to convict a man of an offence, of : 
which the act of parliament declared him innocent. That 
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and convicted any offender, it would be concluſive of every 
thing ; he would be compleatly indemnified.. 
Mr. BAT T aſked of the court, what their ftnation 
would be, if his Tordſhip ſhould admit the evidence of the 
judgment againſt lord Porecbeſter, and not ſuffer the j jury to 
decide upon the facts, and the court of King's Bench, upon 
an application afterwards, ſhould determine, that it was 
evidence, which ought not to have been admitted. ; 

Mr. Baron PERRYN anſwered, that they might come 
down again to trial. "THE 

Mr. Serjeant G ROSE then r contended, that no 
Judgment could be given in evidence, unleſs it was pleaded, 
and that the practice was founded in juſtice, that the court 
might ſee, hat the judgment was regular, and not obtained 


by fraud or , colluſion -. He laid, the great queſtion, in 


town was, 'whether the judgments were to be argued by a 


|  Puis darrein Continuance, or by an Audita Querela; a queſ- 


tion which was not then determined; but that in either caſe, 
the judgments muſt be ſet out on the record. That Mr. 
Petrie could not be conſidered, in point of law, a diſeoverer, 
Þ as to intitle him, to the indemnity of the act. That it 


was evidently a queſtion not yet determined, or Mr. Petrie 


would have availed himſelf of this indemnity, upon a former 
occaſion. That the diſcoverer, within the meaning of the 
at, was the perſon, who was privy to the bribery of ano- 
ther. That the p/aintif, and the witneſs, could not both 
be diſcoverers. | 

Mr. Baron PERRYN faid, that he had little know- 
ledge of the Audita Querela, which the ſerjeant had menti- 
oned ; and aſked him, whether he had any caſe, or any 


Written authority, that he could rely on; at the ſame time 


obſerving, that he did not wiſh to perplex the caſe, or to 
_ the partie 5 but to adopt that t. which might 


S See 1 Ve the ſeventh, pages 185 to 188, Lord Portcheſter 
ey Gunn. The judgment againſt Briſtou was not pleaded, and 


bring 


Yet it Was aUmitted i in a evidence. 
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bring the queſtion fairly before the court, without prej judice 
either to Mr. Petrie, or to Mr. Benfeld. 

Mr. BAT T propoſed, that the facts mould be left to 
the jury, and a ſpecial caſe made of the indemnity, ſubje& 
to the opinion of the court of King's Bench; in which way, 
he contended, that the determination of the jury, would be 
concluſive between the parties, as to the matter of fat, whe- 
ther Mr. Petrie was, or was not, indemni fie. 

Mr. WATSON contended for the modes propoſe by 


Mr. Batt. . 
Mr. Baron PERRYN 1 his opinion, -qhat ths 


act of parliament extended to the caſe ; and propoſed, that 


the reſt of the evidence, reſpecting the indemnity; ſhould 


be then given, to prevent any future altercation. : 
Mr. BURKE however ſaid, that having great cank. 

, dence i in the caſe, upon the merits; if Mr. Serjeant Groje 

would admit, that the judgment was produced, and that 


the other evidence was offered, he would conſent, on the 


part of Mr. Perrie, that the facts alone ſhould be elt to the 
determination of the jury. | 

Mr. Baron PERRYN wiſhed to put it in luck a way, 
that the queſtion might fairly go to another juriſdiction; 


obſerving, that if the jury, found for the defendant, upon 5 
facts, there would be no need of the indemnification. 


Mr. Serjeant G ROSE conſented to Mr. Burke's propoſal, 


RE © is 


Mr. Serjeant GROSE began his reply, by obſerving 
to the jury, that there having been ſo much talk, about 
what had nothing to do with the cauſe; ſo much having 
been ſaid, by his learned friend, in his long harangue, upon 
points entirely out of the caſe; that it was neceſſary for 


him, to put them in mind of what the real queſtion was, 


winch was iiwply this, whether Mr. Petrie had, or had not, 
X 2 . .- worn 
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. been guilty of bribery and corruption, , ken means of _ lang, 

ad Mr. Davis and Mr. Gunn. © | 

* TPhbat he had no difficulty in ſtating, that every man was 

} guilty of a breach of the act of parliament, who, either him- 

1 ſelf, or by any other perſon, gives, or holds out, a reward 

3a to voters. That if an agent, under a general authority, to 

1 | act in any way he thinks fit, either gives, or promiſes, mo- 
4 ney, to voters, under ſuch general authority, the principal 
1 approves of the acts of his agent, and is guilty of bribery. 

by He then aſſerted, that nothing could be more clear or 

1 pointed, in proof of the agency of Gunn and Davis, than 

14 the evidence, which he had produced; and minutely ſtated 

4 to the jury, the evidence of Richard 2. 3 Nevil Sin- 

1 mons, and James Akerman. 

TY After this, he turned to the e r efendant, 

#4 and ſaid, he was ready to admit, that what Guns and Davis 

#1 had then ſworn, they had ſworn upon a former occaſion, 
1 1 when Mr. Petrie had been convicted. He then began reading 
#* 5 from his brief, the obſervations of Mr. Juſtice Buller, * 
1 that evidence. 

i Mr. BURKE, upon ho: abs the Cnc: and 
x | objefted to his reading from his notes, the opinion of another 
1 judge, upon a queſtion, which had nothing to do, with the 
'Þ cauſe before the court. 

5 Mr. Baron PERRYN, obſeived; that no- gentleman 
NH i had an higher opinion of, or a greater perſonal reſpect for, 
A Mr. Juſtice Buller, than he had; but he had a conſcience of 
Y þ his own, and by that he was to be direQed, and not by the 

1 opinion of another judge. 3 
| | Mr. Serjeant GROSE, a a the obſervations 
1 1 of Mr. Juſtice Buller, upon the evidence of Gunn and 
4 . Davis; referred them with confidence to Mr. Petrie's an- 
1 | ſwer to the voters; and infiſted, that no language could 
1 ; ſpeak plainer, than the language Mr. Petrie had held, 
1 ! | “ For theſe obſervations, ſee chapter the tenth, page 229; and 
3 for Mr. Dunning's reply to them, ſee chapter the elevent „page 239- 
; that 


4 
4 
A 
$ 
I 
"3 


— "IRS 
8 


N. 
a l 
EI ED) 
% — 
. 


* * — — a 
„ c cnet 
2 4 ir 8 2 


* . — e r 
r IE r 


CHAPTER” XVL 323. 


that it was the language of bribery, and a language, that 
could not poſſibly be miſunderſtood. That when Mr. Petrie 
ſaid, he would be anſwerable for what Davis did, it could 
alone relate to the promiſes, which Davis had made; and 
went directly to the proof of the agency. He then minutely 
ſtated, the evidence of John Simmons, Benjamin Stratford, 
Robert Clark, Thomas Stratford, Thomas Townſend, Edmund 
Carter, and Fohn Herring ; and ſaid, that was the evidence 
for their conſideration ; evidence which proved, that Mr. 
Petrie had been guilty of notorious bribery at nn 
through his agents Mr. Guns and Mr. Davis. 

He remarked, that his learned friend had entertained 
them, with a great deal of matter, which had no relation 
to the cauſe, and which they ſhould lay entirely out of their 
minds. That his friend, had exerted himſelf very ably, in 
the defence of his client, and had paid him many compli- 
ments. That however, he did not, like his learned friend, 
reſt the cauſe of his client, upon his abilities, but he reſted 
it, upon the truth and juſtice of the caſe. That he would 
not amuſe them, with fine turned ſentences, but ſhould ap- 
ply to their judgment and underſtanding ; ſhould deſire 
them, not to be led away by the ingenious arguments of 
counſel, but to determine upon the fats, which were in 
evidence before them, | 

He perfectly agreed with Mr. Burke, that the offence they 
were trying, was a great and horrible offence; and con- 
tended, that though the defendant might be ruined by their 
verdict, it was no conſideration, to bound the meaſure of 
their verdict. That they had nothing to do, either with 
his wealth, or his poverty, for whether rich or poor, he was 
to anſwer for himſelf, and for the acts of his agents. 

He obſerved, that it had been ſaid, that Mr. Petrie had 
an honourable connection with this borough, and a ſtory 
had been told of his ſupporting the rights and privileges of 
the eleQors of Crictlade; but no proof had been given of 
that fact, and even admitting it to have been as ſtated, it 
had . to do, with the preſent cauſe. That his counſel 
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had aſcribed to him a merit, which he had not proved; but 
whatever that merit might have been, he was ſure he was 


not deſtitute of wit and cunning. | 
That a picture had likewiſe been given, of the. ſituation 
in which Mr. Petrie had found this borough, invaded by 
Nabobs; and it had been ſaid, that he muſt. have been 
either a fool, or a madman, to have made promiſes, well 


knowing that promiſes would not go down at Cricklade. That 


thus much, was however very evident, that if they would 
have gone down, Mr. Petrie had been very liberal in beſtowing 
them, and wat equally criminal, whether he meant to perform 

them, or not, That he had not been content with giving 
promiſes to the voters, but he had got verdicts from the very 
men, whom he had attempted to corrupt. That there were 
one hundred and chirty men, who would be brought to hope- | 
lefs ruin with a witneſs, if Mr. Petrie was either to take the 
penalties, or to ſue out executions againſt them, and, what 
a picture would he draw, if he had eloquence equal to his 
learned friend, to paint the miſerable ſituation of thoſe poor 
wretches, who were, at this inſtant, laying at Mr. Petrie's 
mercy. That this having been the conduct of Mr. Petrie, 
nobody could have expected a defence like the preſent. That 

they had no buſineſs with the character, or with the actions, 
of the defendant, nor had they any thing to do, with the 
motives, or with the ſituation of the plaintiſt, who, if he 
had been John Thomas, or a nameleſs man, and had proved 
his caſe, was intitled to their verdict, 

That they had heard much about the riches of Mr. Bes- 
feld, of his being well known in the Weſt of Exglaud, and 
that the echo to his name was bribery. That whether it was 
ſo, or not, he could not ſay; but thus much he could affirm, 
that againſt Mr. Beufield, there was not as Fe any gore 
of a conviction for bribery. | 

The Serjeant concluded with obſerving, that the queſtion 
had not been aſked Gunn and Davis, whether they had, or 
had not, made thoſe promiſes to the voters, which the wit- 
neſſes had ſworn they had made that, nothing could be 

= clearer, 
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clearer; than the evidence of agency ; that their caſs had 
been fully made out; that their witneſſes ſtood uncontra- 
dicted; that, in what he had ſaid, he had confined himſelf 


to the facts only; and that he was perſuaded, under his 


Lordſhip's direction, they would find a verdict for the Main: 
tif, for the nn, which had been proved. | 


* 


CHARGE TO THE JURY. 


Mr. Baron PERRYN began his charge, by Sucing « the 
nature of the action. 

He obſerved, that it was 2n ation brought upon -the ſta- 
tute of the ſecond of George the Second, to recover penal- 


ties, which the p/azntif alledged, the defendant had for- 


feited, by different acts of bribery, at the preceding elec- 


tion, for the borough of Crictiade. That the declaration 


had made a charge for ſeventy four penalties; but the plain- 
Ziff had only given evidence as to nine; for corrupting Neil 
Simmons, James Akerman, John Simmons, Benjamin Stratford, 
Robert Clark, Thomas Stratford, Thomas Townſend, Edmund 


Carter, and John Herring. That no witneſs had been called, 


to any other count in the declaration. 
That the ſtatute, under which the action was brought, 
was a good and ſalutary law, calculated to preſerve the pu- 


rity of elections, upon which our excellent conſtitution de- 


pended. That in determining the cauſe, they were to con- 
fine themſelves entirely to the evidence; that they had no- 
thing to do with the motives, or with the conduct of the 
parties; with the character or fituation, either of Mr. Ben- 
Held, or of Mr. Petrie. 

That the caſe had been laid before them, by the counſel 


on both ſides, ſupported by very able and ingenious ar- 


guments. That it had been very properly remarked, that 
though under the form of an action of debt, yet, that it was 


a criminal proſecution, to which a very ſevere and heavy 


X 4 penalty 
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penalty was annexed ; and that, being a criminal proſecu. 
tion, they ſhould not convict the defendant, but upon the 
cleareſt proof, upon the fulleſt and moſt ſatisfaQory evi- 
dence, That if they ſhould be of opinion, that the caſe 
had not been brought home to the defendant; or if they 
ſhould have a doubt upon their minds, of the guilt of the 
defendant ; ; that it would be their duty, not to ſubje& him 
to the ſerious conſequences, which would nnn fol- 
low, their finding a verdict againſt him. k 

He then ftated, the evidence of Thomas Stratford, 8 
Townſend, Edmund Carter, and John Herring, and obſerved, 
that Mr. Petrie did not hear, what paſſed between thoſe wit- 
neſſes, and Gunz and Davis; that it did not appear, that 
he had the leaſt knowledge of what had paſſed between 
them; and that there was no part of their evidence, which 
in any way applied to the defendant. 

The evidence of the other five witneſſes, Mevil Simmons, 
James Akerman, John Simmons, Benjamin Stratford, and Ro- 
bert Clark, he obſerved, were ſomething different. That 
however it did not appear, from the teſtimony of the two 
firſt, that Mr. Petrie had made any promiſe ; that he had 
recognized any one act, ſo as to make Guns and Davis his 
agents; or that any information had been given him, of 
any previous converſation that had paſſed, between Davis 
and the witneſſes, at the New Inn, or any where elſe. He 
took notice of the different conſtructions, which Mr. Ser- 
Jeant Gro/e, and Mr. Burke, had put upon the expreſſions 
uſed by Mr. Petrie to Akerman, © GUNN and DAVIS 
will ſatisfy you; and remarked to the jury, that whatever 
the voters might have underſtood by this reference, no part 
of the evidence proved any corrupt intention in Mr. Pe- 
trie; that no part of the evidence proved, that Mr. Petrie 
knew, that any corrupt promiſe had been made by Davis, 
at the Swan, to any of. the voters; and of courſe, that what 
Mr. Petrie ſaid to Akerman, could alone relate, to what was 
ihe unmediate ſubject of converſation between them. 


That 
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That it did not appear, from the evidence of the other 
three witneſſes, Fohn Simmons, Benjamin Stratford, and Ro- 


bert Clark, that any promiſe, or any expectation of any re- 


ward, had been made in the preſence of Mr. Perrie; that 


Mr. Petrie had any kind of intimation, of any previous con- 


verſation between them and Davis; or that a ſingle word 
had been uttered, that implied a promiſe, after they left 
Mr. Petrie. 
Having thus ſtated the eyidence on the part of the plain- 
tif, Mr. Baron Perryn next ſtated the evidence of Gunn 
and Davis, on the part of the d:fendant, who had ſworn, 
that they had no authority from Mr. Petrie, dire#ly or indi- 
realy, to offer, or to promiſe, any money, to any of the voters. 
He remarked, that no part of the evidence of the plaintiff 
had proved, directly or indirectly, that Cann or Davis had 
a general, or a particular authority from Mr, Petrie, to act 
in the manner, that the witneſſes had ſworn they had acted; 
that Mr. Perrie had afterwards ratified and confirmed the 
| promiſes, they had made in his name; that he had ſtamped 
thoſe promiſes, with any mark of his approbation ; or that 
he had the leaſt knowledge, that any ſuch promiſes had 
ever been made. That the action they were trying, was 
not againſt either Gunz or Davis, but againſt Mr. Petrie. 


That it was a criminal proſecution, which required for its 


ſapport, clear, unambiguous evidence. That though the 
promiſes, which the witneſſes had ſworn to, had been made 
to them by Gunz and Davis, yet, if Mr. Petrie was igno- 
rant, that any ſuch promiſes had been made, he was not to 
be made, criminally anſwerable for the conſequences. 
That Gunn and Davis appeared before them witneſſes, whoſe 
credit was unimpeached, and they had compleatly and en- 
tirely exculpated Mr. Petrie, That, on the other hand, 
the witneſſes for the plaintiff had been, at the preceding aſ- 
ſizes, moſt of them, if not all, convicted of bribery, at the 
ſuit of Mr. Petrie. That it ſhould be a point of conſidera- 


tion with them, whether, from this circumſtance, their 


minds were prejudiced, or their credit affected. That they 
had 
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had been very properly told, that they were not bound to 
credit all that was ſworn ; that they could only credit that 
part of the evidence, which they believed to be true. 

Mr. Baron PE RRV N concluded, by obſerving to the 
jury, that the only fact for them to determine was, whether 
Gunn and Davis were, or were not, the agents of the de- 
fendant. That the men themſelves had flatly denied, hav- 
ing had any authority whatever from Mr. Petrie. That the 
plaintiff*s evidence was of a nature, eaſily to be ſifted, and 
if, from that evidence, they ſhould be of opinion, that Mr. 
Petrie knew of the promiſes which had been made, by Guns 
and Davis, and had approved of their conduct, they were 
bound by their oaths, to find for the plaintiſf, to the extent 
of the penalties, which had been proved. That if, how- 
ever, they ſhould be of a contrary opinion, they would find 
for the defendant. That the whole of the caſe, was ſubject 
to their conſideration; that he had made thoſe obſervations, 
which occurred to him as proper to have been made; that in 
his apprehenſion, and he could have no intereſt in the buſi- 
neſs, the whole of the evidence, on the part of the plaintif, 
was ſo very weak, that they ſhould acquit the defendant. 


VERDICT for the Defendant *, 
| UPON. THE Mxxirs. | 
The 


———— . —˖nr 


* This action, and the three former actions againſt Mr. Petrie, 
(ſee chapters the tenth, eleventh, and twelfth) were grounded upon 
the ſame charge, to wit, the pretended agency of Gunn and Daves ; 
and in ſupport of this agency, the ſame evidence was given upon this 
trial, as had been given upon the former trials, except the evidence 
of Slillin and Willis, the two witneſſes indifted for wilful and corrupt 


— 1 3 | 

Theſe indiAments were the ground of the motions in the court of 
King's Bench, for ſuſpending proceedings upon the verdicts againſt 
Mr. Petrie, as fully ſtated in chapter the thirteenth, pages 266 and 
267, and in chapters the fourteenth and fifteenth. Hob theſe wits 
neſſes were at Saliſbury during this. trial, (ſee page go.) but the 
counſel for the plaintzf did not think it either prudent or wile again 
to examine them. 4 ; | 

Mr. BENFIELD, in this ſecond action, charged Mr. Petrie 
with corrupting the identical ſeven men, upon the falſe charge for 
corrupting of whom, Lord Portcheſter had obtained a verdict againſt 


him, 
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The coſts of this action were regularly taxed, in the fol- 
lowing term, and application for the payment was made, 
by Mr. Petrie's ſolicitor, in the uſual regular form, to the 
ſolicitor of Mr. Benjeld, to the ſolicitors who had conducted 
all the proceedings againſt Mr. Petrie, at the ſuits of Mr. 
Benfield and Mr. Macpherſon; to the ſame ſolicitors, who, 
the preceding Michaelmas term, had received from Mr. Pe- 
trie the taxed coſts of the twenty two actions, in which ver- 
dicts had been given for the ſeparate defendants, as ſtated in 
chapter the ſixth, page 174; but the taxed coſts of this ac- 
tion, they refuſed to pay, and they now remain unpaid. 
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him, for THREE THOUSAND, FIVE HUN DRED POUNDS. 
(See chapter the twelfth, page 264.) The charge in both declara- 
tions was preciſely the ſame, and though it could not have been a 
queſtion, if there bad even exiſted a real offence to ſupport the charge, 
but that this proceedin would have been irregular and illegal, unjuſt 
and unwarrantable, both upon grounds of criminal as well as penal 
juſtige, yet, no exception whatever was taken to a circumſtance, 
which, though it might have originated from a diabolical ſpirit of 
oppreſſion, fortunately enabled Mr. Petrie, without the authority of 
the court of King's Bench, and 1n ſpite of the negative of that court, 
(ſee page 292.) to try a ſecond time Lord Portcheſter's action againſt 
him, to detect the perjury of the different witneſſes, and to prove the 
injuſtice of the whole of the Wr againſt him. 

Upon theſe ſeparate trials, two able judges, both poſſeſſing and 
both profeſſing the ſame ſentiments of impartiality and independence, 
drew different concluſions from the ſame evidence. However dif- 
ferent the doctrine Mr. Juſtice Buller, in chapter the fifth, page 133, 
may have been, in theſe charges, the ſame general principles are 
laid down by him, and by Mr. Baron Perryn. They both agree, 
that the juries had nothing to do with the motive of the plarntzf, and 
that the juries were bound by their oaths, to find verdicts, to the 
extent - the penalties proved, See Pages 228, 230, and 330. 

It is true, that Mr. Baron Perryn ſubmits it as a point of conſide- 
ration to the jury, whether the minds of the plaintiff 's witneſſes were 
prejudiced, or their credit affected, from their having been convicted 
of bribery by the defendant ; and that, upon this ſubject, Mr. Juſtice 
Buller is totally filent, although this circumſtance was much preſſed, 
and great ſtreſs was laid upon it, by the defendant's counſel ; (ſee Pages 
256 and 258.) but this difference of conduct may have aroſe, from 
the difference of opinion, as to the importance of the circumſtance 
itſelf. Beſides, is it not demonſtration, from the whole of the trials, 
that the two judges were impreſſed with very different ideas, as to 
the general import of the evidence? Is it not clear, that if the ſepa- 

rate deciſions had reſted with them, they would have been exactly as 
they were, when given by the diſcordant verdicts, of different juries 
of the county of Wilts ? | 
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Immediately after this trial, was called on for trial, an 


action brought by JOHN MAC PHERS ON, eſquire, 
againſt THOMAS DAVIS, upon a charge for corrupt- 


ing certain voters of the borough of Crichlade, to vote for 


Mr. Petrie, at the general election in September 1780. The 
plaintiff declared againſt the defendant, for $1x THOUSAND 
POUNDS. 

Mr. BURKE produced the record of the judgment, 
which Mr. Petrie had obtained againſt Lord Portchefter, and 
Rated the evidence, which was in court ready to prove, that 
his Lordſhip was convicted on one of the counts in the de- 
claration in that action, in conſequence of the diſcovery, 
and by the evidence of Davis; and of courſe, that he was 
mtitled to the indemnity of the act. | 

Mr. Serjeant GROSE, after examining the judgment, 
and aſking ſome queſtions of the witneſſes, ſaid, that he 
would not give the court any trouble upon the ſubject, and 
accordingly withdrew the record. 
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for wilful and corrupt PERJURY, | 

on the PROSECUTION of | 
SAMUEL PETRI E, EXquir. j 
The KING, againſt EDWARD WILKS. {| 
The KIN G, againſt THOMAS SKILLIN. | 


Sr 


The K I N G, againſt THOMAS SK IL LIN. 
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T H ESE Bills of 3 were 1 to the Grand 
Jury, at the Michaelmas quarter ſeſſions, held at Marl 
borough, in and for the county of Vilis, on the 3d of Ocfo- 
Ber 1781, who, after having examined Mr. Petrie, Mr. Ro- 
bert Long, Mr. Thomas Mann Gunn, Mr. Thomas Davis, and 
Mr. William Williamſon, the ſhort-hand writer, found them _*F 
true bills. 1 
Certificates of their having been ſo found, were imme- i 
diately granted by the clerk of the peace for the county of 
Wilts, and, upon thoſe certificates, warrants were granted 
by the Right Honourable the Earl of Mansfield, for appre- 
hending T, homas Skillin, and Edward Willis; but they avoided 

being taken, by abſconding. 
On the gth of Nowember 1781, Mr. Petrie, in ſupport of 
a motion, for a rule to ſtay proceedings upon the verdict, 
which Mr. Benfield had obtained againſt him, ſtated, in an 
afidavit, to the court of King's Bench, the circumſtances 
of theſe bills of indictment having been found, of the war- 
rants 
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rants which Lord Mansfield had granted, and the manner in 
which their execution, till then, had been prevented. * 

On the 12th of Nowember 1781, Meſſ. Wallis and ; ol 
ward, the ſolicitors of Mr. Benfield and Mr. Macpherſon, 
appeared for S#://iz and Vills, and ſent notice to Mr. Pe- 
trie's ſolicitors, that the following evening, bail would be 
put in, for them, at Lord Mansfield's chambers, in Serjeants 
Inn, Chancery Lane; and which . was accordingly put in, 
ſome days afterwards. 

Theſe indictments were then moved by Certiorari, from 
the quarter ſeſſions, into the King's Bench, and on the 1ith 
of April 1782, recognizances for the defendants appearance, 
and pleading, and for carrying down to trial at the then 
next aſſizes the iſſues which ſhould be joined, were entered 
into, by Maurice Vincent, and Edward Brewer of Cricklade, 
before Ambro/e Goddard, eſquire, one of _ juſtices of the 

county of Vilts. | 

In Faſſer Term, Skillin Fo Wilks appeared, and, in Tri- 
zity Term following, pleaded ot guilty, and gave notice of 
4 trial, at the then next aſſizes to be held in and for the county 

| of Wilts; but which notice was afterwards countermanded. 
| Notice of trial at the Lent aſſizes 1783, to be held in and 
b | | for the county of Wilts, was likewiſe given; but this notice 
: | | was, at the laſt moment, countermanded, as the former no- 
441 tice had been. 3 5 
| Mr. Petrie, upon this, commenced proceedings againſt 
| the bail, and ſued out writs of Scire facias. ; 

The court of King's Bench was then moved, at fide 
bar, to ſtay proceedings on thoſe writs, upon payment of 
coſts, and the defendants undertaking peremptorily to go to 
trial, at the next aſſizes in and for the county of Vilts; 
which the court ordered. | - 

Theſe iſſues were accordingly carried down for trial, at 
the following aſſizes, in and for the county of Vilts, and 
were tried at the ſummer aſſizes at Saliſtury, on Tue/day the 
5th, and on Wedne/day the 6th of Auguſt 1783, before John 


* Sec chapter the thirteenth, pages 266 and 267. 
3 f Heath, 
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Heath, efquire, one of the Juſtices of his Majeſty's court of 


Common Pleas. The indictment againſt Zdward Wilks, 
having been firſt entered on the HTO PR. was firſt 
called on for * 
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AGAINST 


EDWARD WILKS. 


THE BILL ſtated, that at the aſſizes held at Pony 


Sarum, in and for the county of Wilts, before Sir Richard 


Perryn, knight, and Francis Buller, eſquire, a certain ifſue 
was tried, on the iſt day of Auguſt 1781, between Paul Bea- 
feld, eſquire, and Samuel Petrie, eſquire, of a plea of debt 
of TWO THOUSAND POUNDS. 

That the action, in which iſſue was joined heath — 
ſaid parties was, touching and concerning a certain queſtion 
to be tried, whether, on the 11th of September, in the twen- 
tieth year of the reign of the king, at the borough of Crick- 
lade, in the county of Wilts, Mr. Petrie, by one Thomas 
Davis, (who, it was alledged by Mr. Benfield, was then and 
there employed by Mr. Petrie, as his agent, in the election 
then and there had and made) did corrupt one Thomas Price, 
to vote for Mr. Petrie, at the ſaid election, by a corrupt 
promiſe to give to the ſaid Thomas Price, TWENTY GIN EAS, 
if Mr. Petrie ſhould have been elected, and TEN GUINEAs, 
if he ſhould not have been elected, one of the repreſentatives 
in parliament for the ſaid borough, at the ſaid election. 

It then ſtated, three certain other queſtions, that the ac- 
tion, in which iſſue was ſo joined between the ſaid parties, 
was touching and concerning, to wit, whether Mr. Petrie, 


by one Thomas Davis, (who, it was alledged by Mr. Ben- 


Feld, was then and there employed by Mr. Petrie, as his 
agent, in the election then and there had and made) did 
corrupt Thomas Price, as charged in the ſecond count, and 

| did 
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did corrupt John Hal good. as charged in the third and fourth 
counts, of the declaration in Mr. Benfield's ſaid action againſt 


2 Mr. Petrie, to vote for Mr. Petrie at the ſaid election. 


It next ſtated, that upon the trial of the ſaid iſſue, EA. 
ward Wilks, late of the borough of Cricklage, yeoman, was 


produced, and did appear as a witneſs, for and on the behalf 


of Mr. Benfield, and did take his corporal oath, and was 
duly ſworn upon the Holy Evangeliſts, that the evidence 
he ſhould give, to the court and jury ſworn, touching the 
matters in queſtion between the parties, ſhould be the truth, 
the whole truth, and nothing but the truth ;”” but that, 
notwithſtanding his ſaid oath, deviſing, and wickedly in- 
tending, to cauſe and procure” a verdict to paſs for Mr. Ben- 
Feld, againſt Mr. Petrie; to aggrieve and injure Mr. Petrie; 


and not having the fear of God before hig eyes, but being 
moved and ſeduced by the inſtigation of the devil; then 


and there, before the ſaid juſtices, in the court aforeſaid at 
New Sarum, being aſked; if he did ſee Mr. Petrie, did falſiy, 
wilfally, and corruptly, and by his own proper act and con- 
ſent, ſay and depoſe, ſwear and give evidence (among other 
things) to the tenor following, that is to ſay, Se. Ss. 


Hire i is recited the evidence he gave upon the 
trial, which ſee in chapter the tenth, page 219. 


The bill then concludes, as follows: Whereas, in truth 


and in fact, the ſaid Samuel Petrie did not ſay to the ſaid 


* Edward Wilks, you know 1 gave you as much, as if I had 
% ffood on the poll, be à friend to me now, and you ſhall have 
* as much as before: And whereas, in truth and in fact, 
&« the ſaid Samuel Petrie never did ſay, my other friends had, 
<6 and you ſhall have the ſame.” 

* And ſo the jurors aforeſaid, now here, ſworn on their 
© oath aforeſaid, do ſay, that the ſaid Edward Wilks, at 
40. and ron the trial of the ſaid iſſue, on the ſaid firſt day 


* See chapter the r page 207, for the particulars of thoſe 
Counts, 


« of 


CHAPTER XVII. 337 
* of Auguft, in the twenty-firſt year of the reign of our aid 
« lord the now King, at, New Sarum aforeſaid, in the county 
« of Wilts aforeſaid, before the ſaid Sir Richard Perryn, 
„ knight, and Francis Buller, eſquire, and others their 
«« fellow juſtices aforeſaid, by his own proper act, and con- 
« ſent of his own wicked and corrupt mind, in manner 
« and form aforeſaid, upon his ſaid oath, did falſely, wil- 
te fully, wickedly, maliciouſly, and corruptly commit wilful 
« and corrupt perjury, to the great diſpleaſure of Almighty 
& God, in contempt of our ſaid lord the king and his laws, 
« to the evil and pernicious example of all others, in like 


« caſe offending, and againſt the peace of our ſaid lord the 


wo king, his crown and dignity.” 
Particulars of the Trial: 
CO U N S E L. 
For the r 


For the Proſecutor. 


Mr. Serjeant Roox z, Mr. Barr, 
Mr. LAawRENCE, Mr. G1BBs. 
Mr. R. ReynoLDs. | 


Mr. R. ReyNnoLDs ſtated the indictment. 


Mr. Serjeant ROOKE began by obſerving, that the 


indictment againſt the defendant, Edward Wilks, was for 


wilful and corrupt perjury in that court, upon the trial of 
an action brought by Mr. Benfield againſt Mr. Petrie, upon 
a charge of bribery, at the election at Cricklade, in September 


1780, when, by the falſe evidence of the defendant and of 
Thomas Skillin, who was likewiſe indicted, and whoſe trial 
was immediately to follow, a verdi& had been found againſt 
Mr. Petrie. That the verdi& in that action, and that the 


| verdicts in lord Portchefter's and Mr. Macpherſon's actions 


againſt Mr. Petrie, had been obtained by the perjury of 
VF thoſe 
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A 
0p BS N * 4: 33 


thoſe men, had 1 lr 1 upon the trial of 
Mr. Bexfield's ſecond action, when all the witneſſes, who 
had been examined upon the trial of the firſt action, were 
again examined, except Wilks and Skillin, and an indepen- 
dent jury of the county of Wilts had, by their verdict, ac- 
-quitted Mr. Petrie, and fully proved the wickedneſs and the 
injuſtice of the __ that had been brought againſt 
gr OS . 
He pathetically deſcribed rh canals; nd; a conſe- 
- quences of the crime, with which the defendant ſtood charged; 
- obſerving, that perjury. broke every bond of civil ſociety, de- 
ſtroyed every ſecurity that could be derived from innocence, 
and expoſed the moſt virtuous and the pureſt characters in 
the kingdom, to be convicted of offences which they had 
never committed. | 
The Serjeant then tated the IC, aſſigned in the i: in- 
dictment, to wit, the evidence given by Vilis, upon the 
trial of Mr. Benfield's action againſt Mr. Petrie; (which ſee 
in chapter the tenth, p. 219;) the importance of that evi- 
dence, to prove: the agency of 7 homas Davis, by whom Mr. 
Petrie was charged with corrupting the yoters of Cricłlade; 
and the total falſity of the whole of the evidence, that Wilks 
had given. | 
He then obſerved, that notwithſtanding the great benefit 
which Mr. Petrie had rendered to the public, by his activity 
in bringing to light, the groſs. bribery and corruption of 
this borough, that he was the only perſon who had ſuffered. 
That his ſpirited conduct, had raiſed up againſt him a hoſt 
of enemies; that he was oppoſed, by power, wealth, and in- 
fluence; that his intereſt in Crici/ade was a natural intereſt, 
flowing from ſubſtantial ſervices, at a former election; and 
that, though the whole. borough had been ranſacked for evi- 
dence, to ſupport the falſe charges againſt him, which aroſe 
entirely from a ſpirit of recrimination, that, without per- 
jury, nothing could have been proved againſt him. 
The Serjeant concluded by informing the jury, that Mr. 
Petrie could, in no reſpect, be benefited by theſe proſecu- 


* 


tions, 
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tions, for though the verdicts againſt him, had been ob- 
tained by the falſe evidence of Vill, and Skillin, the court 
of King s Bench having refuſed to ſuſpend the judgments, the 
conviction of thoſe men, could furniſh him no kind of re« 


lief, and of courſe, that even the maleyolence of party, could | 


not aſcribe a private motive, to the preſent proceedings. 


EVIDENCE for the Projecurior. 


Mr. REYNOLDS produced an office copy of the 
record of Mr. Benfield's judgment againſt Mr. Petrie, which 
he ſwore he had compared with the original. 

Mr. GIBBS objected to the copy, it differing eflentially 
from the indictment brought down from the crown office, 
whole lines being left out, and i it being upon the whole, as 
he contended, perfect nonſenſe. 

Mr. LAWRENCE ſubmitted to the court the circum- 
ſtances of the indictment. That it ſtated Mr. Benfield's 
action againſt Mr. Perrie, upon which iſſue was joined. 
That upon the trial of this action, a certain queſtion had 
aroſe, upon which the action turned, whether 75 Bomas Davis 
had, or had not, been the agent of Mr. Petrie at the election 
at Cricklade in September 1780. That in ſupport of the af- 
firmative, Wills had given evidence; and that, upon that 


evidence, the perjury was aſſigned. He then contended, 


that the objections taken by Mr. Gibbs, were not to be ſup- 


ported, as, admitting the errors in the copy of the record, 


thoſe errors were not eſſentials, and could not affect the 
merits of the indictment. Beſides, that it did not appear, 
whether the errors were in the copy of the indictment from 
the crown office, or in the copy of the judgment from the 
King's Bench office. 

Mr. Juſtice H E ATH accorded with Mr. Lawrence 3 
obſerving, that the aſſignment of the perjury was the prin- 


cipal thing; and the proſecutor having undertaken to prove 


the perjury, that the trial muft 20 on. | 
Y 2 IL. 


— a hd 7 — 2 =_ — - 1 _ - * ö 
* 7 4 4 and ns res WD 4 OTST SS tl F 3 N — — - — - _ 
. 2 han 3 8 * " * = 1 2 n — ons ” * 0 - - - * — _ 
PANE wo fer to Te ws cs z 23 ＋ l . r n . — bs 7 of "RATON, 2 2 4 

5 Cond.” — I ws I be: > a ep Maa * rer a0 n _m_—_ EDS Cl hat #3 A W +: 7 = 1 — — — . r 9 0 En * _ * 1 W. RIMS 
. ene . ————— = 07 Tak > —— — _ 1 7. r — — 
4 8 — — — — . * * * — EF — „ q —— om oe — — 
py £ 3 r ORR 2 TIE" NE or - Oe — PURE * 4 . — 29 4+ — 4 
- apes - * a . = 8 2 n reren 2 — ier we Ich,” — * PIX its 3 * 
2 N , — — — Eu 22 wh 2 Ad 
n ve —— bone — a * & 23 * 


8. 2 D II V K . 
e nl Eo 3” the 


or deeb EE 


42 
bo 
9 
3 
5 
1 
* 
: 


4; 
: 
4 
* 
f 

— 
| 
$4 


1 
- 
+5 
2 

> 
1 
8 


2 
r 


ay 
— 


E 
r 
r 


. aw ace a 4 
wt — 2 > ws . ä 
2 Q * * — 


c * 
- * * — — 'S.- * 2 r = 
"I * 2 — — BY. 


2 45 * CES - 
, #, — = » a, 
* 0 OY "Ins _—_— rn * ; — , 
* *. n r KEY i 
N ee 


E 


” S- „ N 25 1 wy 
3 * a : . PD. n — 3 
— . ov W. vr k th anne $i tay SAIL 85 P Naa 2 en * Wr *** i.” 7 7 2 


A 
on eur 
om 


AP 
I 
2 
(Þ, 
* 


8 
6 


F 


ee ͤũ , 6 nr es et 
„ A " » 4, nfs eats! 3 4 ou ms 2 
——_— — 0. ho — * He K 


EIT wp 
+12 e 2 
2 


* 3 2 2 


. 
* - =y _ -$3 In * 8 N * * EY 
3 8 » we * p 15 4 — 1 
x CE ee es de ao Sane: > * ** * 
1 PRs. R * 
2 * 3 * þ 5 T 
_ — . k 
Wie gay we AT” 
"00" wa — 


? 27; * do ry if 2 2 ng „nn = — 
r * » * „ — — 4 
ay” ++ BB - 7? = 
* W 7 
NN S Aa 4 n eee it nd y 
o rr ten want eb 


249 CRICKLADE CASE. 


oo; 


WILLIAM WILL 74178 ON, ſhort-hend writer, 
was then ſworn ; after which he read from his notes, the evi- 
dence of Edward Wilks, upon the trial of Mr. Benfeld's 
action againſt Mr. Petrie, which he had taken down, at the 
time it was given. 

THOMAS D ATVTS was next Tworn, and Wilkss evi- 
dence having been read to him, he denied that any ſuch 
converſation, as Vils had ſworn to, had ever paſſed. He 
added,: that Wilks was not at home, when Mr. Petrie went 


round on his canvaſs; that he was never preſent, when 
Mr. Petrie had any converſation with Vills; and that he 


never aſked N 855 for his 2 in the preſence of Mr. 
Petrie. a 


THOMAS MANN GUNN having been ' ſworn, 


' Wilks's evidence was read to him, and he ſaid; that he was 


with Mr. Petrie through the whole of his canvaſs ; that no 
ſuch converſation paſſed, as Vills had ſworn to; that he 


and Davis only went to ſhew Mr. Petrie the houſes ; that 
he aſked the voters himſelf for their votes; that Mr. Long 
| likewiſe went round the town with him; and that he never 


ſaw Mr. Petrie and Edward Wilks together. 
Mr. ROBERT LONG was called, and not appear- 
ing, he was then formally called upon his ſubpœna. He 


was one of the witneſſes, upon whoſe evidence the indict- 


ments againſt J;lks and S4illin were found, and what his 
evidence upon this trial would have been, inay be preſumed 


from what his evidence, upon the trial of Mr. Macpher/on's 


action againſt Mr. Petrie was; which ſee in chapter the 


| Eleventh, pages 242 and 243. He gave ſimilar evidence 
before the committee of the houſe of commons. 


Mr. PET RIE was then ſworn, and denied ever hav- 


ing held any ſuch converſation with Wills, as Wilks had 


ſworn to. He ſaid, that he did not recolle& ever ſeeing 


the man's face, before he ſaw him in that court, when he 
gave evidence upon Mr. Benfie/d's trial. That he expreſsly 
deſired Gunn and Davis, to make no promiſe to any of the 

voters, or to ſay any thing to any voter, that might imply 


— 


a pro- 


— 


CHAPTER: MH. 741 


a promiſe. That he was poſitive, he made no ſuch promiſe 
to Wilks, as Wilks had ſworn to, becauſe he was. poſitive, 
that he had made no ſuch promiſe to any man living. 


Croſs-examined by Mr. BAT T. 


. So, Mr. Petrie, you enjoined ſilence to Gunn and 
Davis? | 
A. I expreſſed myſelf in the manner that I have ſtated. 


Q. What connection had you with the / borou gh of Cricł- | 


| lade, previous to this election? 


A. If the Court wiſhes to have that hiſtory, I am. ready - 


to go into it, I have no objection whatever; but in my opi- 
nion, it is totally foreign to the preſent queſtion. | 


Mr, Juſtice HEATH. It cannot be material. 


5 


— — Ü 


D E F E N C E. 


Mr. BAT T began his defence by ſtating, the ſeriouſ- 
neſs of the proſecution, and the enormity of the offence, 
with which the priſoner ſtood charged, in extenuation of 
which, he ſaid, he ſhould not utter a ſyllable. 

He then obſerved, that as on the one hand, he ſhould not 
give vent to his opinion of the perſon, at whoſe ſuit the 
numerous actions had been brought for bribery, as he thought; 
under the maſk of public virtue ; he ſhould not on the other 
hand, allow the imputations thrown out by his learned friend, 
as to the motive of the croſs actions, to go unanſwered, as 
he conſidered that motive to have been as pure, as the mo- 
tive which had given riſe to the various actions, in which 
Mr. Petrie was plaintiſt, whoſe diſintereſted purity, in the 
whole of this buſineſs, had been ſo much the ſubject of the 
ſerjeant's eulogium. | 3 

He then entered into matters, and tranſactions, entirely 
perſonal to Mr. Petrie, and connected, in no reſpect, with 
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the queſtion before the court; the whole of which narration, 


was interſperſed with implied reflections and infindations*. 


Having difcharged this artillery, Mr. Batt commented 


upon the evidence that had been given. He conſidered 


Davits evidence, as what no man living would believe; 
and lamented that the arm of juſtice, had not been long 
enough to reach Guyu, who he deſcribed as a daring and 
profligate witneſs. He ſaid, that he would give Mr. Petrie 


_ credit for caution and prudence ; that he was well verſed 


in canvaſſing, and was better qualified, than either Gunn or 
Davis, to addreſs the voters; but that he had known can- 
didates, as prudent and as cautious as Mr. Petrie, who had 
been caught tripping. 


- He deſcribed the defendant, a poor man, oppreſſed and 


proſecuted by the hand of power. 

He inſiſted, that the evidence of Gunn and Davis was not 
intitled to the leaſt credit, and that the whole reſted upon 
the evidence of Mr. Petrie, oppoſed to the evidence of Wilks. 
That he did not impute to Mr. Petrie, nor did he believe 
that he had been guilty of, wilful and corrupt perjury ; but 
t:at Mr. Petrie had an intereſt in theſe proſecutions ; though 
he had not a pecuniary intereſt, he had an intereſt of ho- 
nour, to prove the injuſtice of the verdicts againſt him, and 
therefore his evidence ſhould be received with the utmoſt 
caution. That he knew of no inſtance, when a man was 
convicted of perjury, oath only oppoſed to oath, 

Having expatiated at large upon the merits, Mr. Batt 
cloſed his defence, by contending, that there was not a 
proper ayerment of the perjury in the indiftment, and 
though the court had allowed the trial to proceed, notwith- 
ſanding the former objection, that this aljeting muſt be 
fatal to the proſecution, 


Mr. Petrie's reply to this, fee in page 348. 


CHAPTER XVII. 343 


Mr Serjeant ROOKE in anſwer, again ſtated the 


nature of Mr. Benßeld's action; and the evidence given by. 
Wilks, to prove the agency of Davis, which was the point 
in iſſue; and whick evidence was the perjury, upon which 
the preſent indictment was grounded. 5 

Mr. juſtice HE AT H. Should there not have been 
«« this averment, that the defendant, to prove the agency of 
« Davis, gave the evidence which is ſtated.” . 

Mr. Serjeant ROOKE repeated what he had before 
ſtated, and inſiſted, that it was impoſſible there could have 
been any other averment, than what there was. 

Mr. Juſtice HEAT H. © Suppoſe. you prove that Mr. 
« Petrie himſelf bribed, then the agency is out of the 10 
©« tion.“ 

Mr. LAW RE N CE minutely ſtated the circum- 
ſtances of Mr. Benfeld's action againſt Mr. Petrie. He ob- 
ſerved, that no attempt had been made upon the trial, to 
prove that Mr. Petrie had himſelf corrupted; that the at- 
tempt was to prove, that he had corrupted by Davis, who was 
deſcribed as his agent; that in proof of this alledged agency, 
Wilks had given the evidence, which was the ground of the 
preſent profecution ;- that the evidence of Mills and Siillin, 


was conſidered by Mr. Juſtice Buller, who tried the cauſe, 


as ſo very material,” that he ſtated it, in his charge to the 
jury, as the only evidence, that brought the caſe home to 
Mr. Petrie; and that, upon this evidence, the perjury was 
aſſigned, which had been clearly proved, by the witneſſes 
who had been examined. He entered into an able diſquiſi- 
tion, on the principles of the crown law, and the conduct of 
the court of King's Bench in crown proſecutions, and con- 
cluded with inſiſting, that the aſſignment of the perjury was 
ſtrictly proper, that it could not have been any other than 
what it was, and that there was no ground whatever, upon 
which the objection could be ſupported. ' ' | 
Mr. BAT T again contended, that there was no proper 
averment of the perjury ; that there Was not a {ſyllable ſaid 
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in the indictment, about the agency of Davis, upon which 
the perjury ought to have been aſſigned. 

Mr. Juſtice HEATH then ſaid, that if there was any 
error in the indictment, the defendant might afterwards avail 
himſelf of it, by moving in arreſt of judgment; but that he 
ſhould leave the merits, upon the evidence, to the jury. 

Mr. GIBBS upon this got up, to ſtate other objec. 
tions, which he prefaced by obſerving, that he was afraid 
he was irregular, after what had juft been ſaid by the court. 

The counſel for the proſecution, entirely accorded with 
Mr. Gibbs in opinion, that it was very irreguiar to ſay any 
thing upon a queſtion, after the opinion of the court was 
given. y 

Mr. GIBBS ſtated as his apology for his conduct, his 
ignorance of the ftri& rule of proceeding, having been juſt 
called to the bar. | 

Mr. Juſtice HE AT H deſired him to go on. \ 

Mr. GIBBS then obſerved, that the whole of the evi- 
dence of Wills, upon the trial of Mr. Benfield's action, was 
not ſtated in the indictment, as it ought to have been. That 
Mr. Benficld's action againſt Mr. Petrie, was for corrupting 
Habgood and Price, by his agent Davis; and that the whole 
of Vilis's evidence proved nothing, but an attempt to cor- 
rupt Vils himſelf. That the indictment was in every re- 
ſpect inſufficient, and could not be ſupported. 

This objection was anſwered by Mr. Lawrence; but the 
ſentiments of the bench were again changed, 


CHARGE ro Tue JURY, 


Mr. Juſtice HE A T H firſt informed the jury, that they 


| muſt acquit the dz Yendant, on account of the inſufficiency of 
the indictment, 


He then ſtated the evidence given by Wills, upon the 
trial of Mr, Benfield's action oy Mr. Petrie, on which the 


perjury 


CHAPTER W. 345 
rerjury was aligned, and which evidence had been flatly 
contradifted by Mr. Petrie himſelf, by Gunn and Davis. ; 

After this he obſerved, that Wilks's evidence appeared to 
him, to prove only an attempt to corrupt Wilks himſelf, 
and not an attempt to corrupt Przce and Habgood, who were 
the men charged with having been corrupted ; and that as 
Wilts was not in Mr. Benfield's declaration againſt Mr. Petrie, 
that the evidence given, would not ſupport the indictment. 
That though the perjury of Vill, was equally criminal in 

the fight of God, yet, as his evidence did not apply to the 
queſtion then at iſſue, it was not that wilful and corrupt 
perjury, which was ſtated ; that the indictment could not 
be ſupported ; and n that the defendant muſt be 
acquitted. 
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The jury however long heſitated. They ſeemed to think 

it ſtrange, that the evidence, which Mr. Juſtice Buller had 

ſtated in his charge, as forming the moſt material part of the 

caſe ; (ſee chapter the tenth, page 229) ; that the evidence, 

upon which the verdi@ had been obtained againſt Mr. Petrie, 

did not apply to the queſtion then at iſſue. They deliberated much, 

and it was not till after repeated directions from the bench, x 
that they were not to determine upon the merits of the caſe, 

on account of the inſufficiency of the indictment, that they 

were prevailed upon, to bring in a verdict of acquittal, 
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THE KI N G, 
AGAINST 
THOMAS SKILLIN. 


THE prefatory part of this bill, was vrecifely the ſame, 
as the prefatory part of the bill againſt Edward Wilks ; ſee 


Page 335 


_ _—_ * , ts th. . _ EE STD 2 - 
. = : - 15 <, = — * 8 
22 ne re n RL P r * 
a , S eo N 2 — 
— wy 7 0 * = OED * 3 
r 2 x —— 


It 


1 


ad 4 {1 a 
* e 2 Y 
3 
ee 


» 
— wars 


* 
5 
* 

% 
& > 


— 
18 
* 
__ 
REY 
"FH 'B 
Ns = 
_— 
_ 
4,” ÞY 
I x l 
0.89 
ar © 
4 
wa WP: 
N * 
2 
©! 
r 
1 
1 
1 
* 4 
2 4 
'r 
I'S 
XJ 
+ 
5% 
TY 
1 
1 4 
5 © 
t 
$3 
1 
, . 
4 g 
« 


OO om © Me 


, —— — one OE N VC r _ 
3 IG Er TR Tv CD p 7 
oo fr LE r — oY EST * Fo L 3 
* * — — —_ * + = 
eins Sy A S N — — - * 
* 5 ne . ” ” * ” 
4 4 2 8 yy OE I > 


2 
FO IR 4 8 Fond 
| 7 + hw A + 8 


e eee e 


ga r=," 


— 
+ 2.8... 
+ hats we 


"es —_— x. 
* 
C X * * * 


be 
I *. „ £ * 0 1 
— ò ee 


. 
— 
ne * 
1 ” LL” 
OI "nel, — 


— 


2 a * 8 
CY > 8 2 * 4 4 4 
r „ 
* * * 5 WY Bs 
1 — * rn — — 2 1 
2 2 PE OOTY w 2 1 =_ 3 — * * 
— PPP. ³·¹Üb air Arugntogy 1179 ee 
S 3 32 * 
. M 


* WE 
* * 4 * 8 5 - my 

my, * WA p ip peg 
K 8 . d. G ung 

— . * cs ane Aa f 8 $ 4 fas 2 e * . Le 
3 ; OI. : ws k > tne tt 3 
ä . d on "=o * N * is... 
-4 * * nn —— - _ * — 5 2 * 8 v4 <A Va 4 - 
7 _—_ r 729 an — 4 — — — bw — — - - 

IT ——— — — — — 4 


rern 


6 like effec.” * 


% 
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It then ſtated, that upon the trial of the ſaid iſſue, be- 
tween Mr. Benfeld and Mr. Petrie, Thomas Shillin, late of 
the borough of Cricklade, in the county of Wilts, yeoman, 
was produced, and did appear a as a witneſs, for and on the 
behalf of Mr. Benfeeld, and did take his corporal oath, and 
was duly ſworn upon the Holy Evangeliſts, that „ the evi. 
dence he ſhould give, to the court and jury ſworn, touching 
the matters in queſtion between the parties, ſhould be the 
truth, the whole truth, and nothing but the truth; a but 
that, notwithſtanding his | faid oath, deviſing, and wiekedly 
intending, to cauſe and procure a verdict to pals for Mr, 
Benfield againſt Mr. Petrie ; to aggrieve and i injure Mr. Petrie; 
and not having the fear of God before his eyes, but being 
moved and ſeduced by the inſtigation of the devil; ; then 
and there, before the ſaid juſtices, in the court aforeſaid at 
New Sarum, did falſely, wilfully, and corruptly, and by 
give evidence (among other things) to the tenor fellowing, 
that 1 is to ſay, c. &C. &C. $52 


& 3%. XX NG. 


trial, which ſee in chapter the tenth, page 218. 


The bill then concludes as follows. Whereas in wack 
ee and 1 in fact, the ſaid T, bomas Mann Gunn, and the faid 
5 Thomas Davis, did not, nor did either of them, ſay, that 
« the ſaid Thomas $killin had a right to vote for the ſaid 
« Samuel Petrie, having received TWENTY GVUIN EAS from 
« him, at the election before: And whereas, in truth and 
« in fact, the ſaid Samuel Petrie did not then, or at any 
«© other time, ſay, that if the ſaid Thomas Ski/lin ſhould vote 
* for the ſaid 133 Petrie, he, the ſaid Thomas Skillin, 
% ſhould have no reaſon to repent; nor that he, the ſaid 
« Samuel Petrie, ſhould behave to the ſaid Thomas Skillin as 
„before; nor did the ſaid Samuel Petris ſay to that, - or the 
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« And 
ee 
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ce And fo the jurors aforeſaid, now here, ſworn on their 
« oath aforeſaid, do ſay, that the ſaid Thomas Skillin, at 
«« and upon the trial of the ſaid iſſue, on the ſaid firſt day 
« of Auguſt, in the twenty-firſt year of the reign of our ſaid 
c lord the now king, at New Sarum aforeſaid, in the county 
« of Wilts aforeſaid, before the ſaid juſtices, by his own 
« proper act, and conſent of his own wicked and corrupt 
mind, in manner and form aforeſaid, upon his ſaid oath, 


« did falſly, wilfully, wickedly, maliciouſly, and corruptly | 


« commit wilful and corrupt perjury, to the great diſ- 
te pleaſure of Almighty God, in contempt of our ſaid lord 
«« the king, and his laws, to the evil and pernicious exam- 
te ple of all others, in like caſe offending, and againſt the 
e peace of our ſaid lord the king, his crown and dignity.“ 
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Particulars of the Trial. 
COUNSEL. 
For the proſecutor. For the defendant. 


Mr. Serjeant Rooks, Mr. Barr, 
Mr. LawRENCE, Mr. G1BBs. 
Mr. R. REynoLDs. 


Mr, R. REYNOLDS — the indictment. 


Mr. Serjeant RO OK E entered at large into all the cir- 
cumſtances of the buſineſs. He ſtated the perjury of Skillin, 
in his evidence upon the trial of Mr. Benfield's action againſt 
Mr. Petrie, by which the plaintiff had obtained a verdict. 
He contended, that if Mr. Petrie had equal guilt with his 
opponents, he would not have been the firſt man to have 
commenced proſecutions ; and that nothing but a mind, firm 


with conſcious innocence; could haye ſupported him againſt | 


ſuch a weight of power, aſſiſted as it had been by the groſſeſt 


perjury, He obſerved, that #5/ks had eſcaped puniſhment, 
© | | not 
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not by repelling the charge; not by proving, that hel had 
not been guilty. of wilful and corrupt perjury, but by the 
opinion of the court, that there was a flaw. That not a 
ſingle witneſs had been called to his character; and that 
not a man in court could have a doubt, of the truth of the 
charge in the indictment. 


Mr. PET RI E, before any witneſs was examined, ſub- 
mitted to the court the unfairneſs and the illiberality of Mr. 
Batt's conduct, upon the preceding trial, by his implica- 
tions and inſinuations, and by his wantonly entering into 
matters and tranſactions, entirely perſonal to himſelf, and 


totally unconnected with the queſtion at iſſue. He declared, 


that he conſidered himſelf neither diſhonoured nor diſgraced, 
by any thing Mr. Batt had ſaid, or by any tranſaQtion to 
which he had alluded, and he roſe up then, only to claim 
the juſtice of the court; 'for no other purpoſe, but to re- 
queſt, that, if the gentleman was again to be indulged, 
in a mode of defence for his client, ſo very extraordinary, 
he might, at leaſt, be allowed the liberty of a reply. 

Mr. BAT'T denied having ſaid any thing, unconnected 
with the queſtion before the court. 

Mr. Juſtice HE AT H ſaid, No, 70; not at all. 

Mr. PETRIE ſaid, that he was neither deprived of his 


hearing, nor of his feeling; that he knew how to protect his 


honour out of that court; and that he truſted to the pro- 
tection of the court, while he continued there. 

Mr. BAT T declared, that he meant no perſonal of- 
fence; that he did not know, that he had gone beyond the 
line of duty, which he owed his client; that if, however, 


in the warmth of argument, any improper expreſſion had 
eſcaped him, ſuch expreſſion he deſired to retract; and pro- 


miſed, upon the trial which was then begun, to introduce 
nothing foreign to the point immediately at iſſue. 


EVI- 
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E v1 D ENCE for the Proſecution. 


Mr. REYNOLDS produced an office copy of the 
record of Mr. Benfield's judgment againſt Mr. Petrie, which 
he again ſwore, he had compared with the original. 

WILLIAM WILLIAMSON was ſworn, and read 
from his ſhort-hand notes, the evidence of Thomas Shillin, 
upon the trial of Mr. Benſield's action againſt Mr. Petrie, 
which he had taken down, at the time it was given. 


THOMAS DAVIS, and THOMAS MANN 
GUNN, were ſeparately ſworn and examined, and expreſfsly 


denied, that any ſuch converſation paſſed, as S#illin had 
ſworn to. | | 

Mr. ROBERT LONG was called, and not appearing, 
he was again formally called upon his ſubpœna. 

Mr. PETRIE was then ſworn. He pointedly contradicted 
the evidence of S4//;x; poſitively denied, having ever em- 
ployed Guns or Davis, as his agents in any ſenſe whatever 
and warmly aſſerted, that whenever, in converſation with 
any of the voters, he either ſpoke of, or alluded to, his for- 
mer conduct, it was in reference alone to the part he took, 
when he ſupported the petition, from the electors of Crick- 
lade, to the houſe of commons, which ſettled the right of 
voting, and was conſidered by every elector, as an important 
ſervice rendered to the borough, - | | 


———— . 


The following OBJECTIONS were then taken to 
the indictment. 


1. That the office copy of the record of Mr. Benfeld's 
Judgment againſt Mr. Petrie, eſſentially differed from the 
ſtatement of that record, as ſet forth in the indictment. 

2. That the day on which the bribery alledged, had been 
committed, was rendered material, by its having been ſtated 
to have been on the 11th of September; but there was a vari- 
Ns ance, 
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ance, for it was afterwards ſtated to have been on the 7th 
of September. 
3: That Habgeod and Price were the only ti ſtated, 


in Mr. Benfield's declaration againſt Mr. Petrie, to have been 


corrupted by Davis; that Skillin's evidence could not affect 
that queſtion; and that his evidence, though it might have 
been falſe, not relating to the matter at iſſue, was not the 
wilful and corrupt perjury, ſtated in the indictment. 

The laſt objection was ſimilar to the objection, upon 
which Mr. Juſtice Heath had directed the former jury, to 
acquit Edward Wilks. 

It was ſtrongly contended by Mr. Barr and Mr. Gibbs, 
that theſe objections muſt prove fatal to the indictment. The 
contrary opinion was ably ſupported, by Mr. Serjeant Rooke 
and by Mr. Lawrence. | 

Mr. BAT T then entered upon the defence, in which 


he went over the ſame ground, as upon the former trial, and 


in anſwer to Mr. Serjeant Nocte, who had conſidered the 
objections to the indictments, as admitting the truth of the 
charge, he contended, that it was the duty of an advocate, 
to take advantage of every _ for the beneſit of his 
client. 

THOMAS TOWNSEND, Benjamin Stratford, Ro- 
Zert Clark, and John Herring, were then ſworn and exa- 


mined. The three firſt gave ſimilar evidence to what they 


had before given; (ſee pages 253, 217, and 216). But 
Herring contradicted his former evidence, which ſee chapter 
the 12th, page 252; and to prove the contradiction, Vil. 


 Hiamſon, the ſhort-hand writer, read from his ſhort-hand 


notes, the evidence he had before given. 

Mr. PETRIE flatly contradicted that part of the teſti- 
mony' of theſe men, which mentioned his engaging to be 
anſwerable for what Davis might do. 

Mr. FAMES' BRADFORD an attorney, Morgan 
Byrt, William Champernon, Crook Godby, and Mr. William 
Jones, were then called to Gunn's character. The four firſt 

aid, that they would not believe him, upon his oath ;- the 
5 laſt 


—— 
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laſt ſaid, that he had "known him ever fince he came to Crick. 
ade, 3 and had never heard any ill of him, till this buſineſs 
be an. 

WILLIAM BEAL, William Janet, Jobn S lilli, 
George Townſend, and 7. bemas Price, gave evidence in favour 
of his character. 

Mr. Serjeant RO O KE in his reply, anſwered all the 
arguments of Mr. Bari; commented upon the evidence; 
fated Mr. Petrie's engagement to the voters of Cricklade, 
to ſupport their intereſt upon all occaſions, as he had done 
in the caſe of Mr. Dewar” s election; contended, that he 

had been as good as his word, having carried there petitions 
4 through. the houſe of commons, with decifive effect; re- 
marked, upon the parliamentary reformation, ſo 'much the 
ſubje& of general converſation throughout the kingdom; 
wiſhed every man would exert himſelf, as Mr. Petrie had 
done, to effect that reformation, by puniſhing corrupt of- 
fenders at elections; and concluded, by obſerving, upon the 
cautious prudence of the defendant's counſel, in preferring 
quibbling upon inaccuracies, and informalities, to fairly 
riſking the fate of the indictments, upon the n or inno- 
cence of the defendants. 

Mr. Juſtice HE AT H in his charge to the jury, ſlated 


4 


the whole of the evidence that had been given. He then 


obſerved, that the charge againſt Mr. Petrie in Mr. Ben- 
feld's action, was for corrupting Habgocd and Price by his 
agent Davis, and not for corrupting the defendant S4i/lin ; 
and that though they ſhould be ſatisfied from the evidence, 
of the guilt of the defendant, that the fate of the indictment 


would depend upon the materiality of Sillin's teſtimony, to the 


queſtion then at iſſue. He then repeated the ſame comments 
and remarks, which he had made upon Wils's trial, | 
conſequence of his opinion and ſentiments, as to the-efFors 
and informalities in the indictment, this defendant was like- 
wiſe acquitted. 
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_ conceſſion that the proſecutor could wiſh or defire, to ſtop 
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The other indictment againſt Ski//in was then called on 
for trial, but Mr. Serjeant Rooke ſaid, he ſhould give the 
court no further trouble, as the objections to the ſufficiency 
of the one, equally applied to the ſufficiency of the other. 


| 


The two men themſelves, previous to the trials, had no 
doubt of being convicted; they declared they had been per- 
ſuaded to ſwear as they did ; and they offered to make any 


the proſecutions ; but, after all, they eſcaped the juſt pu- 
niſhment of their atrocious offences, by blunders and inac- 
curacies in the indictments, and by objections, which were 
twiſted, and twined, and reaſoned into legal flaws. 
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O the gth of November 1781, the court of K; ing's Bench 
granted the following rules. 
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* See the following chapter, for lord Portcheſter's writs of Au- 
DITA QUERELA, the proceedings upon them, and the final 
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« Friday next, after the Morrow of ALL s0ULs, in the 
te twenty-ſecond year of king George the third.” 


4 — 
—— 2 —2äꝛ — 


EE PerRE, elq. JUPON reading the TINS of 
© LordPoRTCHESTER. J the defendant and another, 17 1s 


de ORT RED, that the p/aintif, upon notice of this rule to 
= ee be given to his attorney, ſhall, upon Wedne/day next after ' 
Y | « the Octave of Saint Martin, ſhew cauſe, why further pro- 
5 ceedings,” upon the verdi& obtained in this cauſe, ſhould 
«© not be ſtayed; and that, in the mean time, all further 


«« proceedings in this cauſe be ſtayed.” 


185 r the motion of Mr. Morris.” 
20 By the COURT.» 
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Friday next, after the Morrow of ALL souls, in the 
92 twenty. ſecond year of king George the third.” 
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„ — RIchAx . UPON reading the affidavit of the 
4 — HinTon. J adefendant, the affidavit of Samuel 
cc Perris, eſquire, and another, iT 15 ORDERED, that the 
«« plaintiff, upon notice of this rule to be given to his at- 
«« torney, ſhall, upon WVedneſday next after the Octave of 
« Saint Martin, ſhew cauſe, why further proceedings, upon 
< the verdi& obtained in this cauſe, ſhall not be ſtayed ; 
„and, in the mean time, further proceedings be __ ” 
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0 * Upon the motion of Mr. Dunning.” 
"CC By the COURT. 44 
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The Jors 1 Arb! T .of Lord „. and 
e Mr. Richards. 


«In the X I NO. BENCH?” 
BET W EE N 
«SAMUEL PET RI E. ed. Prarxrirr. 
AND 


% The Right Honourable Henry 5 
« Lord ORC H ESTE R, „ 


c BETWEEN 


« The Same PAIN TIrr. 


. | AND 
* The Same, - — — — = > _ — DEFPENDANT. 


« HENRY Lord PORCHE STE R, Baron of 
« Highclere, in the county of Southampton, the defendant in 
te the above cauſes; and GEORGE RICHARDS, of 
« New Inn, in the county of Midaleſex, gentleman, ſeve- 
« rally make oath and ſay.” 

« And firſt, this deponent, Henry Lord Perchifor, a 
« himſelf faith, that the above cauſes were brought by the, 
cc plaintiff above named, againſt this deponent, Henry Lord 
« Porcheſter, for the recovery of certain penalties, alledged 
ce to have been incurred by this deponent, in bribing and 
« corrupting divers votes, for one of the members at the 
te laſt general election, to ſerve in parliament for the bo- 
« rough of Crictlade, in the county of Wilts; and which 
« ſaid cauſes came on to be tried at the laſt aſſizes at Saliſ- 
© Sury, for the ſaid county, when verdicts were found therein 
«« againſt this deponent. And this 'deporent allo ſaith, that 
© a little while before the ſaid laſt election, for members in 
«« parliament, he, this deponent, accompanied Mr, John 
8 W (one of the candidates for the is borough 
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«© of Cricklade,) with the Rev. John Camble, Thomas Adams, 


ce 


and ſeveral others, in canvaſſing the voters in the faid 
borough ; and that, on calling at the houſe of Villiam 
Hinton, (one of the voters there) the ſaid William Hinton 
cc came up to this deponent, and faid, ©* Sir, I hawe not been 
c. uſed well, I received nothing fer the laſt election, though 
Mr. Briſtow let others have Five GUIN EAS, and I was as 


much a friend as they were,” or words to that, or the 


ce 


cc 


« * 


«c 


& like effect: to which this deporent replied, © he did not 


4 


s N 


know the buſineſs he talked about; which bad no relation to 
awhat he, this deponent and My. Macpherſon, called upon 
«* him for then.” Upon which, the ſaid William Hinton 
« ſaid,” if you will let me have FIVE GUIN EAS, I will vote 
«« for Mr. Macpherſon, and not otherwi/e,” or words to that, 
« or the like effect. And this deponent having told the ſaid 
«« William Hinton, he did not come o bribe him, the ſaid 
&« William Hinton repeatedly ſaid, he had no objection to 
«« Mr. Macpherſon, and that he would give him his vote, 
ce if the FIVE GUIiNnEas were given to him, the ſaid VVil. 
& iam Hinton, and if he was denied the ſaid ſum, he, the 
« ſaid William Hinton, would vote againſt him, the faid 
« Mr. Macpherſon ; and this deponent, and Mr. Macphes jon 
<« having refuſed to give, or promiſe, the ſaid William 
« Hinton, the ſaid ſum of Five GUIN EAS, or any ſum of 
© money whatſoever, he aer nnn Mr. Macpherſon 
«© his vote.“ 
* And this deponent, Henry Lord Porcheſter, alſo faith, 
cc that he did, in or about the month of May laſt, diſcover 
ce to the ſaid other deponent, George Richards, the offence 
© which the ſaid Hinton had been guilty of, in demanding 
ce money for his vote of this deponent, as aforeſaid, with in- 
« tent, that the ſaid George Richards might bring an action 
ce at law, againſt the ſaid William Hinton, for a recovery of 
* the penalty incurred thereby. And this deponent did, on 
& or about the 23d day of the ſaid May, make an affidavit, 
te before Mr. Jobn Turner, a commiſſioner for taking affi- 
« davits at Saliſßpury, of the aforeſaid offence of the ſaid 
« William 


cc 
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% Miliam Hinton. And this deponent further ſaith, in con- 
«« ſequence of ſuch diſcovery, ſo made by this deponent as 
« aforeſaid, to the ſaid other deponent, George Richards, he, 
«© the ſaid George Richards, did bring an action againſt the 
« ſaid William Hinton, on the act of parliament, for the ſaid 
4 offence; which cauſe Iſo came on to be tried, at the laſt 
4c aſſizes at Saliſbury, after the Arial of the above- named 
ce cauſes, brought againſt this deponent as aforeſaid.” 
_« And this deponent, Henry Lord Porchefter, for himſelf 
« alfo ſaith, that he appeared, and gave evidence, at the 
« ſaid affizes, of the fact and offence of the ſaid William 
« Hinton; and that the other deponent, George Richards, ob- 
* tained a verdict in the ſaid action, againſt the ſaid Vil- 
« [iam Hinton, on the evidence of this deponent, together 
c with that of the ſaid Mr. Camble, and Mr. Thomas Adams 
© before-named, who, this deponent believes, were ſubpœnaed 
© to attend the trial, on this deponent's information, to che 
« ſaid George Richards, of their being preſent at the time 
„the ſaid deponent, William Hinton, aſked for the ſaid 
«« money.” | | 

« And this deponent, George Richards, for himſelf ſaith, 
« that in conſequence of the diſcovery made to him by the 
«« faid other deponent, Henry Lord Porcheſter, and of the 
« affidavit, before-mentioned to have been made by the ſaid 
«© Henry Lord Porchefter, and delivered to him this deponent, 
„and upon no other ground or information whatever, he, 
« this deponent, did, on or about the firſt day of June fol- 
* lowing, and now laſt paſt, at his own expence and 
« riſque, and in his own name, bring and proſecute the 
ce before-mentioned action, againſt the ſaid William Hinton; 
„ and the ſaid William Hinton being ſerved with a copy of 
r the ſaid writ, Meſſrs. Adams and Kinderley, the attornies 
* or agents for Samuel Petrie, the plaintiff in the above- 
named cauſes, appeared as attornies for the ſaid William 
"00 Hinton, and defended the ſaid action, and applied for 2 
«© ſpecial jury, and, as this deporent believes, employed 
« connſel for the ſaid. defendant, Hinton, on the trial of the 
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« ſaid cauſe, which was tried at the ſaid laſt aſſizes at Sa- 
« J; ;ſbury, by the ſpecial jury obtained on the part of the 
« ſaid defendant, Hinton, as aforeſaid. At which trial, the 
% ſaid Henry Lord Porcheſter appeared, and gave evidence 
"*© againſt the ſaid William Hinton for the offence aforeſaid, 

e as well as the ſaid Mr. Camble, vand Mr. Adams, who this 
e deponent cauſed to be ſubpœnaed, as he had been informed 
by the ſaid Henry Lord Porcheſter, they were preſent at the 
time the ſaid William Hinton aſked for the money; and, 
«© in conſequence of ſuch evidence, a verdict was given for 


f firſt count, in the ſaid declaration.” 


a Both ſworn, at my chambers 


in Serjeant's Inn, Chancery « PORCHES TE | 
Lane, this 8th day of Now. > 


1781, before me,” J „. RICHARD.“ 
* V. H. ASHHURST.” 5 | 


/ 
e . 


Mr. PETRIE*s affidavit ſtated, that at the election at 
Cricklade, on the 11th of September 1780, he was a candi- 
date, and Mr. Benfield and Mr. Macpherſon were candidates, 
to repreſent that borough in parliament ; and that Mr. Ben- 
feld and Mr. Macpherſon were returned as duly elected. 
That upon repeated ſuggeſtions, of there having been a diſ- 
tribution of money, among the inhabitants, and others, pre- 
vious to the ſaid election, to influence the voters within the 
ſaid borough, and to ſecure the election of Mr, Macpherſon, 
he had employed Mr. Lancelot Myers, to go to the ſaid bo- 
rough, for the purpoſe of getting particular information, 
concerning the practices of his opponents, at and before 
the ſaid election. That Mr. Myers accordingly attended at 
the ſaid borough, in the month of September 1780, and re- 
ceived information from ſeveral perſons, reſpecting the va- 
rious acts of bribery and corruption, which had been com- 

phited within the ſaid boroughs and particularly, that 
Mr, 
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Mr. Myers had received information from Villiam Hinton, 
that John Briftow had given to Robert Hopkins, and T homas 
Fitcher, FIVE GUINEaAs each, as they had Wee ac- 
knowledged to Villiam Hinton. we ip 

That theſe diſcoveries, ſo made to Mr. Myers, were, on 
the 25th of February 1781, confirmed to Mr. Petrie him- 
ſelf, at Fairford, by the ſaid William Hinton; and that, in 
conſequence of this confirmation, on the 21ſt of May 1781, 
he had commenced an action, againſt the ſaid Robert Hop- 
kins, and on the 15th of June 1781, he had commenced 
an action, againſt the ſaid Thomas Fitcher, for corruptly 
taking and receiving, from the ſaid Fohn Briſtow, FIVE 
GUINEAS each, as a gift and reward, for them to vote in 
the ſaid election for Mr. Macpherſon. 

That the ſaid two cauſes were tried, at the preceding 
aſſizes at Saliſbury; and that, upon the. trials, the ſaid Wil- 


liam Hinton had given the evidence, upon which verdicts 


had been recovered, againſt the ſaid Robert Hopkins, and the 
ſaid Thomas Fitcher. That he had neither commenced, nor 
proceeded in the ſaid actions, but for the diſcoveries, ſo 
made to him, by the ſaid Villiam Hinton. | 

Mr. PET RI E further ſtated, in his affidavit, that "2 
had ſearched the file of prxcipes for the county of Wilts, 
at the King's Bench office, and found, that the action againſt 
William Hinton, was commenced by Mr. Richards, on the 
uſt of Fune 1781. 

The affidavits of William Hinton and Mr. Myers, corro- 
borated the facts ſtated, in Mr. Petrie's affidavit. 


COUNSE L. 


For Mr. Petrie. For Lord Portcheſeer. 
Mr. BzarcRrorFrT, The ATTORNEY GENERAL, 
Mr. LEE, | | (Mr. 1 
Mr. Serjeant Rooxe, Mr. Dux xINq, 

Mr. Burke, Mr. Morris, 
Mr. BaTT, ; 
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COUNSEL. 


For Mr. Richards. For Vn. Mien. 
The Ar roRN EA GENERAL, Mr. BEARCRO Tr, 
(Mr. Wallace,) Mr. DunxninG, 
Mr. Mozzis, | Mr. Lee, 


Mr. Barr. Mr. Serjeant Rook x, 


Mr. Bux kk. 


During the arguments upon theſe rules, and during all 
the arguments which followed, upon the queſtion of indem- 
nity claimed by lord Portchefer, all the judges of the court 
were upon the bench, wiz. The Earl of Mansfield, Mr. 
Juſtice Villes, Mr. Juſtice 4ſþhurf, and Mr. Juſtice Buller. 

On Thur/#ay the 22d of November 1781, the queſtion was 
firſt called on, when the court ordered, that the rules which 


had been granted, to lord Portchefter and Hinton, ſhould be 


argued together. 
All the affidavits were then read, 


—_—_——_— — . —— 


Mr. BEARCRO FT. 


«« My Lord, I am for the plaintiff, Mr. Petrie, in the two 
cauſes * againſt lord Portchefter, and conſequently I am to 
ſhew cauſe againſt the rules obtained by his lordſhip, by 
which he aſks the court, to ſtay proceedings againſt him. 


Though I was not concerned in the other cauſes, and have 


received no inſtructions concerning them, yet I have no 
objection, that the court ſhould conſider, with theſe rules, 
the rule that has been granted to Hinton. I ſhall beg your 
Lordſhip's patience, while I ſtate to the court, as correctly 
as I can, the facts of the caſe, with a particular attention 


* gcc chapter the fifth, 


to 


CHAPTER XVIII. 36 


to dates and times. I ſhall then ſtate the words of the clauſe 
of indemnity, that the court may ſee, whether Lord Port. 
chefter comes under the deſcription of a diſcoverer, or not. 
After which, I ſhall ſubmit ſome arguments, graunded upon 
the manner, in which his Lordſhip attempts this ſhelter, and 
ſome arguments ariſing from the preamble of the act itſelf.” 
«© My Lord, the facts upon which Lord Portchefter claims 
this indemnity, ſtand upon the affidavit which he himſelf has 
made. He ftates the manner in which Hinton came to be an 
object of proſecution, under this act, and what induced his 
lordſhip to proceed again him. From this ſtatement, it is 
impoſſible to avoid making one remark; by the verdicts 
againſt Lord Portcheſter himſelf, it is manifeſt, that, if he | 
had been fo diſpoſed, he might have brought many clear, 
undiſputed caſes of thoſe, who had been bribed by his means, 
who had actually received the bribe, and whoſe bribery came 
within his own knowledge; but inſtead of doing this, he 
brings his action againſt Hinton, ſelects this ſingle inſtance, 
out of the number that he might have proſecuted, and ſtands 
upon the caſe of a perſon, who had only afked him for the 
bribe, which almoſt every other man in the borough, had 
received.“ ik | | 
The caſe of Hinton has however been tried, and the 
jury have found a verdi& againſt him. His Lordfhip flates 
in his affidavit, that the offence Hinton committed, was a 
little while before the laſt general election. The election at 
Cricklade, was on the 11th of September. In or about the 
month of May following, my Lord Portebeſter finds himſelf 
diſpoſed to make a diſcovery of this offence, to Mr. Richards; 
on the 23d of May, he makes an affidavit of the circum- 
ſtances, and Richards ſwears, that upon this ground or in- 
formation, on the 1f of June, he brought the action againſt 
Hinton, 1n his own name, at his own expence, and riſque. 
Thus ftands the application of my Lord Portchefter, claiming 
the indemnity of the act; and upon this ſtatement, 1 ſhall 
contend, that his Lordſhip is not in the ſituation of a bona 
fide diſcoverer.” a | 
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, The facts upon which Hinton is intitled to his indem- 
nity, appear from the defendant's affidavit, and the affida- 
vits of Mr. Myers, and Mr. Petrie. In the month of Sep- 
tember 1780, Hinton diſcovered to Myers, who was ſent down 
to Cricłlade by Mr. Petrie, to get what information and diſ- 
coveries he could from the voters, that Robert Hopłius, and 
Thomas Fitcher, had received Five GUI N EAS each, to vote 
at the preceding election. Hinton ſwears, that he made this 
diſcovery to Myers, for the purpoſe of informing Mr. Petrie, 
that he might proſecute theſe men; and it appears from Mr, 
Petrie's affidavit, that in conſequence of Hinton's diſcovery, 
and the evidence given by him upon the trials, theſe men 
were convicted ; the verdicts obtained againſt them, and the 
judgments, are here in court. In Mr, Petrie's affidavits 
there is another date, which ſtruck me materially ; on the 
25th of February 1781, theſe diſcoveries, thus made to 
Myers, were confirmed by Hinton, to Mr. Petrie himſelf, at 
Fairford. On the 23d of January 1781, Mr. Petrie brought 
his firſt action againſt Lord Port cheſter; the ſecond action was 


brought on the 28th of May.“ 


6 I will next ſtate the text, upon which the whole of the 
argument upon the queition before the court, muſt reft. 
The eighth ſection of the twenty-fourth chapter of the ſecond 
of George the Second. F any perſon offending againſt this 
act, ſhall, within the ſpace of twelve months next after ſuch 
election, diſcover any other perſon or perſons offending againſt 
this act, fo that ſuch perſon or perſons, ſo diſcovered, be there- 
upon convicted; ſuch perſon, jo diſcevering, and not having 
been, before that time, convicted of any offence againſt this att, 
foall be indemnified and diſcharged, from all penalties and diſ- 
abilities, which he ſhall then have incurred, by any offence 
againſt this act. Theſe are the words of the act itſelf. Now, 
my Lord, I contend, that this act of parliament, through- 
out the whole, and particularly this indemnity clauſe, ſhould 
be conſtrued liberally and largely, and not narrowly and con- 
tractedly. The great object of this act, appears evidently in 
the * an act for the more efeaual preventing bribery and cor: 

ruption, 


<CHAPTERR AVI - > 


rußtion, in the elections of members, to ſerve in parliament. 
This clearly imports, that notwithſtanding there were laws 
in being againſt bribery and corruption, yet thoſe laws be- 
ing found too narrow for the purpoſe, this law was made, 
for the more effectual prevention of ſo great an offence. 
This is expreſsly ſet forth in the preamble: WHEREAS it 
is found by experience, that the Iaws already in being, have 
ot been ſufficient to prevent corrupt and illegal practices, in 
the election of members to ſerve in parliament, for remedy there- 
fore of ſo great an evil, and to the end that all elections of mem- 
bers to parliament, may hereafter be freely and indifferently 
made, without charge or expence ; be it enacted, &c. &.” 

Thus the call is loud upon a court of law, to do every 
thing in their power, to give effect to this act, that the ob- 
ject of the legiſlature may not be fruſtrated. But I do not 


ſtand merely upon this ground; for I think I have the au- 


thority and deciſion of this court, and by that authority, I 
am warranted to ſay, that this act is to be conſtrued liberally. 
The caſe of Buſb and Ralling, the thirtieth of George the 
Second, is, in this reſpect, directly in point. A verdi& 
had been given againſt the defendant. Ra/ling, for corrupt- 
ing one Harvey, who had promiſed his vote to Thrale, 

candidate at an election at Abingdon, to forbear to give his 
vote for the ſaid Thrale, by giving to the ſaid Harvey, the 
ſum of TWENTY GUINEAS, Harvey took the money, and af- 
terwards voted for Thrale, to whom he was originally engaged, 
Upon motion, a rule to ſhew cauſe, why a new trial ſhould 
not be had between the parties, was afterwards granted, and 
in ſupport of the rule it was contended, that Ralling had 
not been guilty of what was alledged againſt him, that he 
had not corrupted Harvey, the TWIN TT GUINEAS not 
having had the effect propoſed, The intention to corrupt 


was however perfectly clear, the money was corruptly given, 


and the object of the act being to prevent bribery and cor. 
ruption, this court diſcharged the rule“. Your Lordſhip 
has the expreſs declaration of the court, upon this occaſion, 
* Sayer's Reports, page 289. a 
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that it was neceffary. to give to this act, a large and full con. 
ſtruction, a conſtruction the moſt likely to produce the ob- 
ject of the legiſlature. I preſume that, upon this occaſion, 
you will give to it, the ſame liberal and full conſtruction, as 
well for the puniſhment of thoſe who have already offended, 
as to deter others from being guilty of the like practices in 
future. All Taſk of the court is, that they will not give 
fuch a conſtruction, as to do away the ſole meaning, inten- 
tion, and object of the act itſelf.“ 


% My Lord, I am firſt to make out this 3 that 


Hinton is a diſcoverer in every ſenſe of the word, and of 


courſe intitled to this indemnity. In the ſituation I now 
ſtand, it is difficult for me to ſuggeſt, what arguments may 
be made uſe of by the gentlemen on the other ſide. I am 
aware that there is no caſe exactly ſimilar to this. It may 
be contended, that Hinten is not a party concerned, but ſtill 
J ſubmit to the court, that he is clearly a diſcoverer under 
the meaning and intention of this a& of parliament. My 
Lord, the great object of the indemnity clauſe of this act, 
is to bring to light every offender, and the more effectually 
to accompliſh this obje, a reward is held out to thoſe, who 
know the fats, and who make diſcoveries, that offenders 
may be brought to juſtice. It does not mean, to put a man 
who is guilty, in a better fituation, than the man who is not 
guilty. But the man who brings to light any violator of 


the law, ſo that he is puniſhed, I ſubmit with great defe- 


rence to your Lordſhip, is the man, who is a bona fide diſ- 
coverer.“ i 

Let us now ſee how Hinton funds; Hinion was not con- 
cerned in the corruption either of Hep4:ns or Fiteber, but 
knowing the facts, he diſcovers them, and in conſequence 
of his diſcovery, actions are brought againſt theſe offenders : 
Hinton carries this diſcovery throughout, he gives the ſame 
evidence to the juries, which he had before given to Mr. 


Petrie and Myers, and the juries were clear of opinion, 


that both were guilty. The court will ſee, from the whole 
af the proceedings, that Hinton is a clear diſcoverer, under 
this 


CHAPTER Xvitt. 3 


_ this aft of parliament; he knows the fact, he tells it, and 
upon his evidence, the offenders are convicted. 5 
* Preſuming, that in your Lordſhip's opinion, Hinton is 
in the ſituation, that I have deſcribed him, it follows, that 
my Lord Portehefter is wrong in the whole of his proceedings, 
that my Tord Portchefler is not that bran file diſcoverer, to 
whon this act holds out a reward and indemnity. Hinton's firſt 
| diſcovery was in September 1780. Mr. Petrie's firſt action 
againſt my Lord Portebeſter, was in Fanuary 1781. Lord 
Poricheſter never thinks of making any diſcovery, or of bring- 
ing an action againſt Hinton, till the May following. What 
does he then diſcover? Does he make that kind of diſcovery 
which the legiſlature means? No. He diſcovers a man who 
is innocent, and whom the law had pronounced ſo, long before 
any diſcovery had been made, or any action brought.“ 
„The object of the act of parliament, is to bring the 
guilty to puniſhment; and the legiſlature wiſely conſidered 
this indemnity, as the moſt effectual means, for accompliſh- 
ing that end. The offender atones for his own offence, by 
diſcovering other offenders, there being hardly any other 
way, of getting at theſe ſecret crimes, but by holding out 
rewards, ſimilar to thoſe which are offered to accomplices in 


caſes of felony. If this court ſhould however determine, 
that Lord Portebeſter, under the circumſtances of this caſe, 


is intitled to an indemnity, it will furniſh a receipt for every 
man in the borough, let his crimes be never ſo great, for 
A has only to inform againſt B, B againſt C, and C againſt 
D, and fo on throughout the alphabet, till it comes to Z, a 
ragged fellow, not worth powder and ſhot. In this way, 
your Lordſhip will ſee, that every man may make his eſcape, 
for no man will be puniſhed, as long as the means of eſcape 
are in his power. Thus the law will be ſacrificed, and this 
one clauſe will render the others abortive.“ 

% What is the caſe of Hinton? Before Lord Paridettie 
made his diſcovery, Hinton was in a ſituation, that made it 
impoſſible for him to be puniſhed. _ In the caſe of Sutton and 
Biſhop, the court ſaid, you muſt proceed to convictipn, and 
the court then determined, that a verdi& was not a convic- 
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tion. But we have not only got verdicts, but we have likewiſe | 
entered up the judgments, If both parties had got judgments,, 
and thoſe judgments had been entered up, at one and the 
fame time, it would have been neceſſary to have looked 
back, to the time of the diſcovery. How would the caſe 
have then ſtood ?\ Hinton diſcovered the latter end of Sep- 
tember 1780; my Lord Portchefter diſcovered in or about the 
month of May 178 1. Thus for the ſpace of eight or nine 
months, before his Lord ſhip's diſcovery, Hinton was entirely 
clear.” - FVV 
% J conceive there is only one way, for an offender to be 
indemnified by this act of parliament; the puniſhment of 
other offenders, is the price he pays to the public, for his 
own indemnification. Vour Lordſhip may be told, that in 
conſidering this act largely and liberally, you muſt reſt your 
determination, upon the term conviction; but a bare infor- 
mation is not a conviction, it is not all that is required, and 
my Lord Portchefter, inſtead of convicting an offender, lays 
hold of one, who can neither be convicted nor puniſhed ; for 
Hinton ſtands in the ſame ſituation in which he would have 
ſtood, if he had committed no offence againſt this at. Lord 
Portchefier might have convicted many other perſons, whom 
he had corrupted, either himſelf, or by his agents; he 
could have convicted them upon clear, indiſputable teſti- 
mony; but Hinton was a compleat diſcoverer, many months 
before any information was made of the offence he had com- 
mitted, or any ſteps of any kind, had been taken againſt him.” 
* It is a good general rule, not to extend penal ſtatutes, 
beyond their fair conſtruction ; but the clauſe upon which 
this indemnity is claimed, is not the penal part of the ſta- 
tute. It is a claufe introduced, in order to bring offenders 
to juſtice, offenders who otherwiſe might have paſſed with 
impunity. I therefore ſubmit to your Lordſhip, under all 
the circumſtances of the caſe, that Lord Portchefter is by no 
means intitled to this indemnity, and that Hinton, in every 
ſenſe of the word, and according to the true meaning and 
ſpirit of the act itſelf, is clearly a diſcoverer, and intitled to 
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every benefit which the clauſe holds . to eee of 


offenders againſt this law.“ 
Mr. Juſtice BULLER. 

Bijoop there was no rule drawn up.” 

45 Mr. BEARCROFT. 


Lirll * 


Mr. Jultic BULLER. 


* 
: 
* 


5 


cc 5 the a of Sutton _ 
cc believe there was, ap 


e I with you would confider 
wha 1 is proper to be done, ſuppoſing Lord Portchefter is in- 


titled to the indemnity, as well as Hinton, that ge 


enn be ſtaid. . 


a My Led I ſhould think 


9 have nee a rt to ſucceed in this application, to ſtay 


proceedings. 


What are the facts, upon which the ap- 
plication is grounded ? 'In the caſe of Lord Portchefter, there 
is a verdict againſt Hinton, ſubje& to the opinion of the court. 


In the caſe of Hinton, there are not only verdicts againſt the 


men, whom he has convicted, but thoſe verdicts are com- 
plete in all their parts, judgments having been entered up. 
Richards's verdict againſt Hinton, not being complete, there is 


not a colour to ſay, that Lord Portchefter is a diſcoverer, Thoſe 
who are intitled to this indemnity, muſt proſecute to con- 
viction; and my Lord Portebeſter has not proſecuted to con- 


viction. 


AubiTa QUERELA. 


This is a ſummary motion, which has taken place, 
inſtead of a legal proceeding, which the law calls a writ of 
The gentlemen on the other fide con- 
tend, .that ſomething has happened which, in juſtice, ought 


to induce the court, to prevent further proceedings againſt 
Lord Portcheſter. 
coverer, though he had it not in his power, to enter up 
judgment againſt Hinton, ſo as to give it in evidence upon 


upon him. 


entered up againſt Hinton. 


They contend, that he is a complete diſ- 


the trial, and therefore, that judgment ought not to paſs 
But, uy Lord, I contend that Lord | Portchefter 
has.no right to this, even in point of form, for; in ſtrictneſs 
of proceeding, no judgment upon the record, can ever be 
I therefore humbly ſubmit, that. 
Hinton, having conformed ſtrictly to the letter and ſpirit of 


the law, the court has no right to pronounce judgment 


againſt 
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againſt him, and conſequently, that the rule obtained 1 = 
Lord Portchefter, ought to be nn 


Mr. L. E . 


% My Lend, I am'on the ſame ſide with Mr. 3 
and I riſe, with great ſubmiſſion, to diſcharge my duty to 
my client. Your Lordſhip: muſt ſee, that this attempt of my 
Lord Portchefter to ſcreen himſelf under the indemnity clauſe 
of the act, involyes in it the moſt ſerious. conſequences. I 
need not call upon your Lordſhip to ſay, whether the law 
under conſideration is to be conſidered liberally, or in a nar- 
row and contracted ſenſe. It is a law, which every man 
who has got eyes may look at; it is a law, which every man 
who has the leaſt knowledge of the nature and conſtitution 
of this country, may underſtand. It appears to me, to be 
plain and clear, containing no ambiguity whatever.” | 

«© My Lord, when the legiſlature found it neceſſary, for 
the preſervation of the conſtitution of this country, to infli& 


ſevere and heavy penalties upon thoſe, who were guilty of 


bribery and corruption, at the choice of the repreſentatives 
of the people in parliament, for the purpoſe of bringing to 
light thoſe dark and hidden tranſactions, an indemnity was 


Held out to thoſe, who made diſcoveries, by which offenders 


might be puniſhed. Lord Portebeſter comes here, after con- 
viction, and claims the benefit of this clauſe. Lord Port- 
chefter is convicted of penalties, to the amount of sEVEN 
THOUSAND POUNDS; and I am informed, that upon the 
trials, evidence was given againſt him to a much larger 


amount; a jury are bound by their oaths, to find according 


to the evidence; and I know of no law, that could warrant 
a direction to a jury, to find a verdi& ſhort of the evidence 
that had been given . Verdicts for sEVEX THOUSAND 
POUNDS have however been found againſt him, and he now 
comes into this court, and ſays, I have offended; I have 
paid nobody; I will not pay a fingle penalty ; I have inſulted 
the nation, by a breach of this act of parliament; and I put 
| * See chater the fifth, page 155» | 
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yu at defiance by your own law. This is the expreſs lan- 
guage of the defence now ſet up.” 

* My Lord. If the defendant is indemnified, nobody can 
ever be puniſhed, for any offence againſt this act; for when- 
ever a man finds himſelf detected, and a proſecution com- 
menced againft him, he has only to bring an action againſt 
ſome perſon or other, whom he himſelf has bribed, or who 
has aſked to be a partaker of his common bounty. The caſe 
of Hinton, is totally different from that of Lord Portche/- 
ter, and comes preciſely under both the letter and the ſpirit 
of the act. I ſhall not go over the ground, which my learned 
friend has juſt now ſtated; but Hinton knows the fact, of 
theſe men, Hopkins and Fitcher, having been bribed ; he 
diſcovers the fact, ſoon after it is committed, and long be- 
fore any proſecution is commenced againſt himſelf; and in 
conſequence of his diſcovery they are proſecuted, upon his 
evidence they are convicted, and the judgments are en- 
tered up againſt them. Hinton is a diſcoverer, not only in 
the very words, but likewiſe in the plain ſenſe of the act. 
He has brought others to juſtice; the law has laid hold of 
them; they have been tried and convicted, and delivered 
over to the executioner.” 

Lord Portchefter will ſay, 1 Pra not di ;ſpute Hinton” 8 
claim to the indemnity, let him have the benefit of it; but I am 
likewiſe intitled to the ſame privilege. Why ſhould not the 
noble Lord have a little merit in the management of this buſi- 
neſs? Hinton is a very good man; but, ſay the gentlemen 
on the other fide, I will ſhow you, that the zoble Lord is 
likewiſe a very good man. They cannot ſay that Hinton is 
not indemnified ; on the contrary, it is admitted, that Hin- 
ton is a diſcoverer; and if Hinton is a diſcoverer, and has 
carried his diſcovery to its completion, it ſurely will not be 
contended, that he is an object of proſecution, or that Lord 
Portchefter can receive any benefit, for bringing a man to 
Juſtice, whom the law had before declared innocent. I have 
proved, that Hinton is an indemnified perſon. If judgment 
then is now entered up againſt him, and without judgment 
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being entered up he cannot be conviged, would not that 
Judgment be oppoſing the law itfelf, which, conſtitutes the 
offence? I wonder how my learned friends can fay, that 
their client is indemnified through the medium of Hinten. 


One of the penalties of this offence is, that the offender 


ſhall not vote at any future election. You may give au- 
thority to ſtay the payment of the FivE KHUNDRED POUNDS, 
but you cannot ſay, that he ſhall ever again enjoy his fran- 
chiſe of voting, for a member to ſerve in parliament. If 
judgment is entered up againſt him, he can never hereafter 
vote at any election, and of courſe he cannot be free from 
all the diſabilities which the law inflicts. From hence I in- 
fer, that your Lordſhip cannot pronounce judgment againſt 
Hinton, for judgments are already given againſt Hopkins and 
Fitcher, which cannot be reverſed to his prejudice, He has 
compleated that diſcovery, which he made to Mr. Petric, 
and you cannot mingle the two caſes together, ſo as to de- 
prive him of that benefit, which he is intitled to by law.” 

* My Lord. A law calculated for public good, ought to 
be ſtrictly attended to, and not to be ſo conſtructed, as to 
defeat the very purpoſes, for which it was enacted. Bribery 
and corruption are productive of the greateſt miſchiefs ; are 
the inlets to every ſpecies of wickedneſs. They naturally 
lead to perjury, of the dreadful effects of which, we have 
heard ſo much; they lead to a profligacy of manners, that 
muſt end in the entire ruin of the country. Lord Portchefter 
has given no ſign of repentance, ariſing from real contrition. 
He found an action brought againſt his agent, and that 
agent convicted; he found actions, upon actions, brought 
againſt himſelf, before he attempted to make any diſcovery 
to any man. Conſidering the extent to which he carried 
this corruption, every one muſt rejoice, that he has miſſed 
his mark. Such a groſs offender ought to be puniſhed. 
The indemnity of the act, could not have been intended, for 
perſony of ſuch a deſcription.” | 

„My Lord. This defence can be ſet up for no other pur- 
pole, nor can it have any other operation, than to rob Mr. 

Petrie, 


1 
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Petrit, of all the money he has expended in the proſecution 
of this buſineſs; and that too, by means of one of the moſt 
innocent voters in the whole borough. After bribing above 
two hundred men, Lord Portchefter comes forth, and ſays, 
there was only one poor wretch, whoſe face I did not lite; be 


aſted me for a bribe, and him I will proſecute; thoſe who re- 


ceived the bribe, and gave their wotes in return, ſhall not be 
difturbed. After ſcattering bribes all over the town, he ſe- 
le&s one man out of the hundreds he had corrupted ; him he 
proſecutes by his ſolicitor, and makes the ſcheme of cor- 
ruption and indemnity go hand in hand. No ſuch idea be- 
fore, ever entered into the head of any man, noble or ig- 
noble, thus to offend with his eyes open, and then to ſay, 
TA put the law at defiance; let my crimes be what they may, 
you cannot puniſh me. 

« My Lord. The action is brought on the ſecond- of 
George the Second, which always appeared to me to be a 


wiſe and ſalutary law; a law of great public good, and of 


the utmoſt conſequence to Engliſb liberty. It has been ſaid, 
that this indemnity clauſe was put in by the then miniſtry, 
in order to defeat the very purpoſe of the act itſelf, which 


they could not prevent from paſiing ; ; but perhaps this was | 


only report.“ 

<< T have read over and over again, in Sir James Burrow, the 
caſe of Sutton and Biſhop. At the end there is an intimation, 
as if the court gave liberty to make an order, under an idea, 
that each of the parties might claim an indemnity. If the court 
gave any ſuch liberty, I confeſs myſelf at a loſs how to ac- 
count for it. I am not to ſay, that the court did any thing 
wrong ; ſuch language would be unbecoming me. But there 
is nothing in the report of that caſe, ſimilar to the caſe now 
before the court. Beſides, I have ſeen ſome notes of that 
caſe, which differ from the printed reports. My Lord, I 
apprehend there never exiſted a caſe, where two perſons, 
claiming contrary ways, could both be indemnified ; becauſe 
ſuch indemnity would cut up by the very roots, the ſole 


meaning and intention of the act of pariaments and make 
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tit a dead letter. It could pronounce that the law ſhould 


have no effect, and that no man ſhould be puniſhed, let his 


offences againſt the law, be of a magnitude ever ſo great. 


In the caſe. of Sutton and Biſhop, there were two men in a 
fituation ſimilar to each other; both proper objects of the 
law. But in the preſent caſe, there is no ſuch ſimilarity ; 
and I conceive there will be no difficulty in drawing the line 
between the two, when all the circumſtances are conſidered, 
the whole of which, by the conſent of the' parties, are now 
before the court. It is for your Lordſhip firſt to ſay, whe- 
ther Hinton is a diſcoverer, or not. If he is a diſcoverer, 
he is indemnified. It then follows of courſe, that no diſco- 
very of a man, who is indemnified, can intitle another per- 
ſon to the benefit of this act. Lord aaa arts and Hinton, 


cannot both be diſcoverers.”? 


<< I don't know, my Lord, if I ſhould 8 any ar- 
guments, that the gentlemen on the other ſide may make 
uſe of; but all they can ſay, is ſufficiently anſwered by this 
obſervation, that this is an act of parliament, which muſt 
have its full force and operation. All the ſtatute and com- 
mon law, againſt bribery and corruption, prior to this act, 


having been found infufficient for the purpoſe of bringing 


offenders to juſtice, for the better effecting the intention of 


the legiſlature, this act was made. The ſubſtance of the 
old laws, is implied in this new law, which is to prevent 


bribery and corruption, and to PRO thoſe who are OY 
of ſo great an offence.” | 
Upon the whole, I band ſubmit to your Lordſhip, 


that Hinton being a diſcoverer, no judgment can be paſſed 
upon him; and that Lord Portebeſter, not having complied 


with the conditions of the act, not having proſecuted a per- 
ſon, who was amenable to the 4 15 not intitled to this 
W | 


Mr. Serjeant RO OK E. 


«© My Lord. I am on the ſame fide; I am counſel for 


Mr. Petrie and Hinton, There are two queſtions which ariſe 


* . | out 
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ont of the caſe deſire che court; whether Mintour | is a diſco- 
verer; and if he is. a diſcoverer, what the court will. give 
him for his diſcovery. It appears to me, taking the whole 
of the circumſtances of the diſeovery and conviction, that 
there is an end to any action againſt him, for his offences 
againſt this law. He is a man, whom the law had pronounced 
innocent, before Richards brought his action; before he 
knew of any proſecution againſt: himſelf, he diſcovered two 
men, who had been guilty of a breach of this act of parlia- 
ment, and continued his diſcovery to conviction. He could 
not give evidence againſt Brifow; but he gave evidence 
againſt two men, whom Briſtow: had corrupted. There is 
not a pretence of coercion in this caſe, for Hinton voluntarily 
made this diſcovery, and has freely and voluntarily followed 
it up. We have nothing more to do, than to ſtate the facts, 
nor can I conceive the poſſibility. of wanne to as: e 
intitled to this indemnity.” .. ; - 
I wiſh the court to em to As 28 of a 
which ſays, that the perſon-ſo offending, if making a diſco- 
very, ſhall not be diſabled, nor ſuffer the penalties of the 
law. The difability is not incurred, till after judgment is 
paſſed. Now, my Lord, Hinton comes, and ſays, no judg- 
ment can be given againſt him, having been cleared before 
a verdi& was obtained. In ſuch a caſe, will the court ſay, 
we will give judgment againſt you, but in ſuch a manner, 
that it ſhall not hurt you; will the court give judgment, 
when Hinton ſhews a clear and N richt to thas 
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I conſider this motion, as an a . upon | | 
the ground of Hinton's having done ſomething, to intitle | | j 
f him to the interference of the court. - It is a motion, for a 
rule, to ſtay proceedings againſt him. It will be a very ma- _ 
terial thing againſt my client, if the court ſhould paſs judg- | 
ment againſt Hinton. Suppoſe Mr. Petrie was to go down | 1 
again to trial of the actions againſt Lord Portchefter. The i 
defendant would produce the jadgment againſt Hinton. The | 1 
jury wo take no notice of any ſpecial matter; though 5 A 
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the court would afterwards ſay, that the man was not in a 4 


fituation, to be an object of judgment. My Lord, what I 
contend is, that Hinton is a diſcoverer, and though a verdi& 
has been obtained againſt him, yet, as no judgment can be 
entered up, lord Portchefter cannot avail himſelf of his con- 
viction, in either of the actions againſt his lordſhip.” 

« In order to intitle lord Portchefter to this indemnity, 
within the meaning of the act, he muſt have been a bona fide 
diſcoverer ; but I have only to ſtate the circumſtances of 
his conduct, and the court will immediately ſee, that he 
by no means anſwers this deſcription. He himſelf is con- 
victed in a great number of penalties. His guilt has been 
proved, beyond all contradiction, in the face of his country. 
It likewiſe is evident, that he ought to have been convicted 
of many more penalties. Lord Portchefftr knows well the 
law, and he knows the conſequence of thus offending, This 


_ offence is magnified in a peer of the realm; the offence is 


more intolerable, for a rich Lord, thus to inſult the laws of 
his country, and to. infringe: the liberties of his fellow ſub- 
Jets, than it would have been, in a perſon of Jeſs conſe- 
quence, - Having thus ated, in the moſt open and daring 
manner, lord Portchefter now ſtands forth, avowing his of- 
fence, and claiming a releaſe from the penalties which he 
has incurred.“ 

The court however, will conſider the conſequence, 
before they indulge him in this ſhelter ; they will take care, 
that the proofs are clear, that he is intitled to the indem- 
nity the law holds out. My Lord, they ſtate in his affidavit, 


that he was ſtruck with ſurprize, that he was ſhocked be- 


yond meaſure, at the application made to him by Hinton. It 
is a ſtrange affidavit indeed, What ! firuck with ſurprize, 
at an application from this poor man, for what the noble Lord 
had been giving, to the greateſt part of the voters in .the 
borough ! He was fo ſtruck, that he goes, and tells all 
his friends, what a wicked man Hinton was, to aſk him for 
4 bribe. Strange indeed! out of ſome hundreds, who were 
8 not to be able to bring one to convittion. 

; "3 : Rut 
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But this ſurprize, at this application from Hinton, ſeems 
not to have hurt his lordſhip's feelings to any great degree, 
for he lays by, without making any diſcovery, until his own 
agent was convicted. He then thinks, that he likewiſe muſt 
be convicted, and brings his action againſt Hinton. If he 
really meant to have brought this man to juſtice; if, in 
truth, it ſo ſhocked him, to have had ſuch a requeſt made 
to him, by Hinton, why did he not make à diſcovery ſooner? 
Why did he nôt proſecute him immediately? Mr. Richards 
is the man; WhO ſands forth to bring this offender. to juſtice ; 
he is my lord's own! agent and folicitor in this bufineſs ; he 
knew that my lord Porrcheffer muſt be convicted; and to 
avoid puniſnment, muſt have a ſeape-goat; but to bring 
him within the ſtrict letter of the act, his 'fordſhip has not 
done what the law requires. Mr. Richards has acted in this 
buſineſs, merely for the benefit of his client. It was his 
duty, to find out ſome mode of evaſion, ſome means of 
ſhelter for the noble Lord, when a diſcovery was made, of his 
very extenſive diſtribution of bribes. Unfortunately how- 
ever, for lord Portchefter, but, fortunately for the public, he 
has failed in the attempt, he has fixed upon the wrong per- 
ſon, he has fixed upon a perſon who had the ſtart of him; 
and the court muſt rejoice, that one who has fo groſsly in- 
ſulted the law, ſhould be brought to puniſhment.” | 
46 This, my Lord, is not the firſt attempt of the kind. 

Lord Poricbeſter ordered the tutor to his children, to bring 
an action againſt another voter; and a judgment, which was 
obtained by colluſion, was offered in evidence upon the 


trial; but the court would not ſuffer it to be given. This 


fecond attempt, I truſt will be as unſucceſsful as the firſt, 
in ſpite of all that is ſworn in his affidavit. If Lord Port- 
chefter has offended againſt the law, in ſuch a groſs manner, 
and he ſhould be indemnified, who then can be puniſhed ? 
Let the corruption be ever ſo great, it will be impoſſible 
ever to bring more than one perſon to juſtice. Inſtead of 
its being a law, to prevent bribery and corruption, it would 
be a law of encouragement in theſe boroughs, where there 
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is a fixed ſyſtem of bribery, which calls 4oud for the ſe⸗ 
vereſt puniſhment, which threatens the conſtitution. itſelf. 
A perſon intitled to this indemnity, muſt diſcover an of- 
fender, who can be brought to juſtice. In this caſe I con- 
tend, that the court cannot enter up judgment againſt Hinten, 
that Hinton cannot be brought to juſtice, and, of coe, 
that lord Portebeſter is not intitled to this indemnity.” 21 
« It ſeems to me, from what has been ſaid; that in the 


caſe of Sutton and Biſhop, the court decided without any 


argument. There were two actions for the ſame. offence ; 
two men in the ſame ſituation; but it. is not ſo here. It is 


im poſlible for- the court to fay, that lord Portchefter is in- 
demnified, by diſcovering a man, whom the law had before 


declared innocent. I truſt therefore, that the court will 
ar, me rule.” | | 


: 2 
Jai wils - Lo kth eb ki þ 


Mr. BURKE. 


„My Lord. In conſidering the caſe of Hinton, it will 
be neceſſary for me to conſider the other caſes before the 
court, becauſe they are ſo interwoven together, that they 


come before your Lordſhip upon the fame general principles.” 1 


„The noble defendant, lord Portchefter, now comes into 
court, confeſſing what has been proved, that he was guilty 
of ſeveral acts of bribery and corruption, at the laſt general 
election for the borough of Crictlade. He likewiſe accuſes 
others of bribery, in hopes of obtaining the indemnity, 
which the law holds out to offenders of this deſcription. 
F truſt, however, your Lordſhip will be of opinion, that the 
caſe of Hinton and the caſe of the noble Lord, are as diffe- 


rent in their nature, as the defendants are, in the quality of 


their perſons, in their rank, and in their ſituation in life.” 
„My Lord. The gentlemen on the other fide have firſt 


to ſhew, that lord Porrebeſter was under ſuch circumſtances, 


and in ſuch a ſituation, as to render him a fit object of in- 
demnification. They have then to ſhow, that the perſon 


they have fixed upon, to effect this indemnity, is a — ag 
Pre, ſor becoming a ſcape- goat.“ 


ce T have 
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* have always thought, that they were ſatisfied in their 
own minds, that Hinton was not this proper object; but I 
admire the abilities, and the ingenuity with which they have 
conducted their arguments. There is one very great, and 
very eſſential quality wanting, to make Hinton this proper 
object; he has not been convicted of the offence, with which 
he is charged; and I ſubmit to your Lordſhip, that in the 


conſtruction of this act of parliament, if words are to be 


taken in their fair and true meaning, and common ſenſe is 
not tortured or totally ſet aſide, that the word convict in this 
clauſe, muſt be conſtructed liberally. The conviction of an 
offender, to intitle the perſon to this indemnity, muſt be 
the conviction of one, whom the law has not before laid hold 
of. It cannot mean a predilection by anticipation.?? 


„ My Lord. This indemnity, was an encouragement 


held out by the legiſlature, to offenders, who are not in the 
power of the court, to purchaſe their own indemnity, by 
giving information of other offenders, and by bringing 


them to conviction, in the face of their country. Lord 


Portchefter was not in the capacity contended for, at the 
time of his giving evidence againſt Hinton. Your Lordſhip 
has determined, that the judgment ſhall relate to the time 
of the diſcovery, if that diſcovery is followed up to convic- 
tion. Trying it then upon this ground, ſome muſt be con- 
victed, and we contend, that Hinton cannot be convicted, 
he having complied, in the ſtrict and literal ſenſe, with the 


terms of the act of parliament. It follows by parity of 


reaſon, and of neceſſity, that lord Portchefter cannot be inti- 
tled to an indemnity, by bringing an action againſt a man, 
for an offence, of which the law has declared him free.“ 

« Let us ſee how lord Portchefter ſtands in point of time, 
as to the diſcovery, and the commencement of the action 
againſt Hinton. Mr. Petrie brought his action againſt lord 
Portchefter, on the 23d of January, and if Mr. Petrie had 
wanted an indemnity, he certainly could avail himſelf of 
this circumſtance, of having brought an action againſt the 


noble Lord, before the noble Lord had made any at- 


tempt, 
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tempt, to make any diſcovery, againſt any other perſon. 
Lord Portichefter does not become an informer, till the 23d 
of May following. He is, even then, compelled from real 
neceflity, to make a diſcovery : he is not influenced by pure 
motives, by a love of juſtice, by a regard for the injured 
laws of his country. Lord Portchefter's diſcovery of Hinton's 
offence was on the 23d of May. Mr. Richards's action againſt 
Hinton, was commenced on the firſt of June. In the Sep- 
tember preceding, Hinton diſcovered the offences of Hophins 
and Fitcher, and upon his diſcovery, on the 21k of May, 
Mr. Petrie commenced an action againſt Hopkins, and on the 
15th of June, he commenced an action againſt Fitcher : both 
theſe actions were brought to trial, at the laſt aſſizes, and 
verdicts were obtained againſt them. In the caſes of lord 
Pertchefter and Hinton, the proceedings are ſtayed ; but in 
the caſes of Hopkins and Fitcher, the judgments are compleat 
and perfect, are now in court, and of courſe Hinton is pro- 
claimed indemnified, from every penalty, which he 9 
have incurred by a breach of this law.“ 

« My Lord. This act could have no other view, tha 
what all the other acts of the legiſlature have, where an in- 
demnity is held out. The object is, to ſtrip confederates of 
their ſcreen of ſecrecy, when, from the nature and cir- 
cumſtances of the tranſactions, it is almoſt impoſſible to con- 
vict, without tempting accomplices, to atone for their own 
offences, by diſcovering other offenders, and by bringing 
them to juſtice. All penal ſtatutes have the puniſhment of 
the guilty in view; the deſign of the legiſlature is not to 
ſcreen any individual. Laws hold out indemnities, and the 
executive power holds out pardons, by proclamation ; but 1 
believe it never occurred to any man, that a ſtatute ever 
held forth a pardon to criminals, already in the power of the 
law. In every caſe, where a pardon 1s offered, it is to bring 
in offenders who are at large; who are not within the reach 
of any court. But in the preſent caſe, the noble Lord brings 


in a perſon, who is already emancipated, by that very law 
which he has offended,” 


« My 


Ze HAT ERK WW. 


* My Lord. Though my lord Poricbeſter ſhould not be 
fo fortunate as to ſucceed in this application, it will proba- 
bly be argued, that he had excellent intentions, but was 
unfortunately miſtaken, in the ſituation of the man, he 
meant to puniſh. I have no. objection to bring the noble 
Lord's merits before your Lordſhip. They are a ſubje& on 
which I am very willing to dwell ;. for, though he has been 
miſtaken, my learned friends wiſh, that his faith may be 
imputed to him for righteouſneſs. But, my Lord, before 
a man is intitled to a reward for his good intentions, he 
muſt carry them into execution. For what end or purpoſe, 
could the noble Lord fo long delay to put in force thoſe good 
intentions, when, upon the bare mention of a bribe, ſuch 
extraordinary indignation filled his righteous ſoul, as to 
make him reſolve, inſtantly, to bring to juſtice, ſo groſs an 
offender ? Why did he waſte ſo much time? Why did he 
not immediately employ an attorney, to give effe& to thoſe 
good intentions? If he had proceeded immediately, to bring 
to juſtice a perſon who had violated the laws of his country, 
it would have raiſed. his W beyond its preſent 
height.“ 

I however admit, that he did intend to 3 againſt 
Hinton, if he failed in his experiments on another. Thoſe 
experiments were made, and whether it was owing to the 
blunder of the perſon he employed, or to the want of proper 
materials, he did not ſucceed. In that caſe it was ſaid, that 
there was ſome colluſion, between the zob/e Lord and the 
defendant, whom he was proſecuting. Be that as it may, 
judgment went by default. Counſel, more hardy than I 
am, did not ſcruple to affirm, upon the trial of Mr. Petrie's 
action againſt the zoble Lord, in the face of the court, that 
there was colluſion between the parties. The caſe was very 
fingular ; judgment was entered up againſt the defendant 
Skillin; yet, when that judgment was offered as an indem- 
nity, the court would not ſuffer the aoble Lord to avail him- 
ſelf of it. A tutor of his lordſhip's children was the plaintiff 
an that proſecution, upon his lordſhip's information. Per- 

| haps 
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Haps the tutor undertook this taſk to ſhew! hisllordihip; t that 
he partook of the ſame ſpirit, and had the ſame indignation 
at offences of this nature, as his lordſhip had. I hope, 
however, that this tutor will have better ſucceſs, in teach. 
ing his pupils Greek and Latin, than in his proceedings in 
this buſineſs; and that inſtead of inſtructing them to evade 
the puniſhment of offences, he will inſtruct them, not to 
tranſgreſs the laws; that he will inſtruct them to love virtue 
for virtue's ſake, and to ſhun vice, not for fear of puniſh- 
ment, but for its real deformity ; that they may become or- 
naments to ſociety, and honvurs to the c country; in Which 
they hve.” | 
« To. return to my 1 Portchefter? 8 MT intentions : 
whether it was from the badneſs of the materials, or owing 
to the blunder of the then p/aintif,, I know not, but it {6 
turned out, that all his labour was loſt. Though his lord- 
ſhip is not a perfect workman, yet, as they ſay among mu- 
ſicians, when a gentleman is amuſing himſelf in a concert, 
he is very well for a gentleman performer; I may ſay 
of his lordſhip, that he does very well, for a gentleman in- 
former. His lordſhip has ſhown great improvement ſince 
he firſt undertook acting this part, and though not fur- 
niſhed in this caſe, with better materials than in the former, 
I do certainly believe, he would have convicted Hinton, if 
Hinton had been a man of the ſame flexible diſpoſition as 
Skilliz was, to have been . wrought upon, as his. lordſhip 


thought proper. The noble Lord has certainly wonderfully | 


improved in his choice of workmen, for inſtead of employ- 
ing a man, juſt come from a college, from ſtudying Greek 
and Latin, and extracting Hebrew roots, he has gone to an 


attorney's deſk, and put his cauſe into the hands of Mr. 


Rirbards, who is much more ſkilful and much better. qua- 
lified to give his employer ſatisfaction, than the tutor was; 
to whom however, it will be no diſcredit, if he ſhould like- 

wiſe fail.“ _ 
But the defendant has merits. His counſel contend, 
that he has the merit of ſerving his country, by endeavour- 
| * 6 ing 


- CHAPTEE Xin. _— 


ing to expoſe and puniſh this man, who had offended his 
lordſhip, by aſking a corrupt gift, by aſking for the ſame 
gratuity, which his lordſhip, with a liberal hand, had diſ- 
tributed to others. If this man was the only perſon who 


. was unrewarded in the whole borough, I do not wonder, 


that he ſhould be ſingled out as the only proper object of 
proſecution. My Lord, I do not injure the character of 


the noble defendant, nor reflect on the highneſs of his rank 


and ftation, when I ſay, that it would have been much 
more honourable and much more becoming his rank, his 
dignity, and his ſituation, if he had been deſirous of ſerving 
his country, to have employed his powers and facalties in 
preventing, inftead of encouraging, the violation of its 
laws; it would have been more noble in' him, having vio- 
lated the law himſelf, to have acknowledged his guilt, than 
to endeayour to eſcape the puniſhment of his offence, by a 
pretended virtue, by becoming an informer againſt a poor, 
ignorant man, whom neceflity had urged, to aſk for the 
ſame bribe, which his lordſhip had given to others.” 

«© My Lord. Whatever the iſſue of this buſineſs may be, 
one thing is evident, that the zoble Lord and the Chandler of 
Cricklade, are running a race. However active his lordſhip 
may be in other matters, and I ſhall give him full credit 
for his abilities in every other capacity, yet, in the preſent 
caſe, his lordſhip muſt be diſtanced, and the chandler is fure 
of reaching the winning poſt. Under this diſappointment, 
the noble Lord has this conſolation, that the day his majeſty 
added his lordſhip's name to the peerage of England, he 
ſpoiled him from being an informer. How would this de- 
ſcription have ſounded, in the preamble of his patent of 


peerage ?  ©* Whereas our truſty and well-belaved Henry Her- 
«© bert, after having been convicted of corrupting ſeveral voters 


« of the borough of Cricklade, obtained his indemnity, by 


«<< turning informer, by diſcovering and convicting one of thoſe 


« corrupt voters; in conſideration of this great and in- 


e portant ſer vice, which he has done to us, and to our geo 


« /ubjets, and as a mark of our eſteem and regard, we have 
Wy | | . thought 
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« thonght fit, by and with the advice, &c. &c:" What & 
range appearance this patent would have made on parch+ 
ment, with the great ſeal of England annexed to it * | | 

«« I ſhall for the preſent leave his lordſhip, and ſay a few 
words reſpecting Hintor's indemnity. Hinton was perfectly 
out of the reach of the law, long before any proſecution way 


commenced againſt him, for it appears, that ſoon after the 


election, at which this bribery was practiſed, he went to 
Mr. Petrie's agent, and gave him the information, that 
Hephins and Fitcher, to his own knowledge, had, each of 
them, received a bribe: Left this agent of Mr. Petrie's 
ſhould have been guilty of any neglect, when Mr. Petrie 
was in Oxfardſbire, in February laſt, Hinton went to him, 
for the expreſs purpoſe, of giving to himſelf the ſame infor- 
mation, which he had before given to his agent. In con» 
ſequence of this information, Mr. Petrie brought aQtions 
againſt Hopkins and Fitcher, Hinton gave evidence upon the 


trials of thoſe actions, and upon his evidence verdicts were 


obtained. The convictions of theſe men are compleat ; the 
judgments are entered up. Thus ſtands the caſe of Hinton. 

% Much has been ſaid, and great ſtreſs has been laid on 
the caſe of Sutton and Biſhop. Sir Fames Burrow ſtops ſhort, 
and ſays, judgment was to be entered up, to give Biſhop 
his indemnity. There is likewiſe an expreſſion in this re- 
port, which directs Sutton alſo to enter ap his judgment, It 
has been ſaid, that the court decided in that caſe ; but 
it is not eaſy for the court to decide upon a caſe, that is 
not compleatly before them. My Lord, I ſuſpect there was 
much more in that caſe, than what came before the court. 


I ſuſpect there was ſomething of a compromiſe between the 


parties, then depending, and the counſel on neither ſide, 
being anxious upon the ſubject, the court might ſay, let 
the judgments in both cauſes be entered up. 

« My Lord. 1 ſhould not waſte your time, by unne- 
ceſſary obſervations, but as your Lordſhip has indulged me 
ſo far, I am obliged further to treſpaſs on your patience, It 
has been argued, what a diſcoverer may, and what a diſ- 
coverer 


CHAPTER XVII. 3b3 


coverer may not be. The court has never ſaid, that a 
plaintiff, as a plaintiff, cannot be a diſcoverer ; on the con- 
trary, the court has fully decided that, in ſome caſes, a 
plaintiff, as a plaintiff, merely and ſimply ſo taken, can be 
a diſcoverer. I ſay, merely. as plaintiff, he can be a diſco- 
verer. A plaintiff, who knows the fact of his own know- 
ledge, is cut out from giving evidence of that fact; but he 
may proſecute and bring to conviction the offender, without 
any diſcovery to intitle any other perſon to the indemnity - 


of the act. Sutton appeared in no other light or capacity, 


but fimply as plaintiff; and his counſel ſtated no circum- 
ſtance whatever, to prove him a diſcoverer. . From the ſitua- 
tion in which he ſtood, if the caſe had been determined, 
he could not have been intitled to the benefit of the act. 
„My Lord. Having mentioned this judgment, I ſhalb 
beg leave to add a few words, to what has been ſaid, upon 
the queſtion, before the court. The judgment againſt lord 
Portchefter being arreſted, on no matter of fact, the court 
muſt be ſatisfied of the juſtice of the verdi&, that has been 
given againſt his lordſhip. The fact of the conviction ap- 
pears upon the record; and if there is any fact, upon which 


an arreſt of judgment can be grounded, that fact muſt like- 
wiſe appear upon the record. I ſhall have recourſe to the 


proceedings in a criminal court, to illuſtrate what I am con- 
tending for. When a man, convicted of a capital offence, 


is brought up to receive ſentence of death, before that awful 
ſentence is pronounced, the man is aſked, what he has to ſay, 
why judgment of death ſhould not be paſſed upon him. If 


the man upon this, produces his majeſty's pardon, that par- 
don would be a ſufficient reaſon, why judgment ſhould 


not be paſſed. Juſt as that man would do, Hinton now does. 


He comes before your Lordſhip with a compleat pardon, 
the record of which he produces. He. has, in every point, 
ſtrictly complied with the terms of the legiſlature, but he is 


oppoſed in taking the benefit of this pardon, through mere 


forms. Why ſhould I do honour to formalities, which tend 


to obſtruct juſtice? It is ſtrange that the court ſhould make 


_ ſhackles for themſelves ; that they ſhould do in one caſe, 
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what they would not do in another. I beg here to advert, 


to what fell from one of your Lordſhips; that our rule, in 


the caſe of Hinton, is very ſufficient to ſtay proceedings. Then, 


my Lord, if you ſtay proceedings, judgment is not entered 
up; if judgment is not entered up, Hinton is not convicted ; 
if Hinton is not convicted, lord Portchefter cannot ayail him- 
ſelf of any conviction whatever.” 

« My Lord. This is all I ſhall trouble your lordſhip with, 
on the caſe of Hinton. There has been a good deal ſaid 


about penal ſtatutes. Before I heard my learned friends, it 


could not have come into my mind, that ſuch a conſtruction, 
as they contend for, could have been given to any ſtatute; 
but the gentlemen have miſtaken their own argument, for 
inſtead of ſpeaking of criminal ſtatutes, all they have ſaid 
has been, upon the conſtruction of beneficial ſtatutes. How 
they could have been led into ſuch reaſoning, can only be 
accounted for, by their anxiety for their noble client, who, 
they are ſatisfied, ſtands as much in need of a beneficial 
ſtatute, to cover his many offences, as a criminal, capitally 
convicted, does, of the pardon of the crown, to ſave him 
from execution.“ | 

«© But, my Lord, a liberal conſtruction muſt always be 
given, to every ſtatute, which relates to the liberties and im- 
munities of the people at large; the good of the ſubjects in 
general, is the grand, leading object of the legiſlature. In- 
demnities to criminals, do not proceed from a deſire to fur- 
niſh opportunities to thoſe, who have violated the law, to 
eſcape its puniſhment; but they proceed from a deſire, to 
bring to juſtice thoſe criminals, who otherwiſe would eſcape 
unpuniſhed. If the gentlemen on the other ſide were to 


ſucceed on the preſent queſtion, it would have been much 


better for the public, that this act of parliament had never 
exiſted. My learned friend Mr. Bearcroft, very properly ar- 
gued, that according to their interpretation, the very intention 
of the legiſlature would be defeated, and every wiſe end totally 
fruſtrated. That 4. had only to inform againſt B. B. againſt 
C. and C. againſt D. and ſo on, to the end of the alphabet, 
leaving only Z. to ſuffer, a ragged fellow, not worth powder 
and 


CHAPTER xu. i 


and ſhot. But, my Lord, even 2. may not be left to ſuffer; 
for ragged Z. has only to put his tail into the mouth of 
A. to inform againft him, and to bring an action, and he 


will be intitled to the ſame privilege as the reſt. Thus by 


uniting theſe two letters of the alphabet a circle will be 


formed, and the whole of this ſalutary act, rendered a mere 


cypher. “ 


« My Lord. It would be unreaſonable to ſuppole, that 


the court will let judgment againſt Hinton, be entered 
up to day, in order to find fault with it to-morrow and 
yet this, in fact, is what the gentlemen on the other fide 
contend for.“ 

ce I beg your Lordhhig?, s FEY for treſpaſſing ſo long 1 upon 

your patience, Every moment that I keep your Lordſhip 
from conſidering the ſubje&, I do injuſtice to my client Mr. 
Petrie, whom I fear I hurt by my imperfe& manner of argu- 
ing this important queſtion, When I find it in the hands of 
your Lordſhip, who, upon all occaſions, decides with wiſdo 
and impartiality, and in all your deciſions does juſtice to 
the law and conſtitution, Mr. Petrie can have nothing to 
fear. I ſhall now ſit down, perfectly eaſy as to the fate of 
my client, fully confident, that your Lordſhip, under all 
the circumſtances of the caſe, will not conſider the ale de- 
fendant, as having any right to the indemnity of this act, 
and that you will conſider Hinton as fairly intitled to this 
indemnity, he having, in the ſtricteſt ſenſe, complied with 
the terms, required by law.“ 

= utttuew a 
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te Mr. Burke. You have not hurt your client; and you | 


© have done your own buſineſs,” 
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The court then adjourned the further conſideration of the 
queſtion; to the Saturday following. 


B b Saturday, 
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Saturday, the 24th of November 1781. 
Mr. ATTORNEY GENERAL. 


«© My Lord. This cauſe comes before your Lordſhip upon 
two orders; one of them is in conſequence of an applica- 
tion made by my lord Portchefter, who claims an indemnity 
under the act of parliament, as a diſcoverer of another of- 
fender againſt this law, On the other fide it is contended, 
p41 that Hinton has done more, having not only diſcovered, but 
441 having alſo brought to conviction two men, who were cor- 
rupted. The facts appear upon the affidavits made on both 
ſides. From theſe affidavits it appears, that my lord Port- 
chefler had an action brought againſt him by Mr. Petrie, 
which came to trial at the laſt Saliſpury aſſizes. Hinten had 
likewiſe an action brought againſt him by Mr. Ang 
which came to trial at the ſame aſſizes.“ 
'«© My Lord. We have been told, that a verdi& is na 
y tdivittion s that the conviction is not compleat, till judg- 
ment is entered up. I will not argue from the neceſſity of 
the caſe, but upon the authority of a ſimilar cauſe, where 
the court ordered judgment to be entered up againſt both 
parties, to give each party an equal chance for the benefit 
of the act. But it is objected to my lord Poricheſter's claim, 
that Hinton being intitled to this indemnity, previous to lord 
Portebeſter, that his lordſhip cannot now eſtabliſh his claim, 
| Hinton having been, by law, declared innocent, before any 
action was brought againſt him. This is the objection to 
lord Portchefter's claim, but it does not appear, that lord 
Portcheſter was privy to any diſcovery having been made by 
Hinton, till, upon the trial of Mr. Richardi's action, thoſe 
diſcoveries were ſet up as a defence.” - 
* My Lord. The clauſe of the act of parliament, upon 
which theſe claims of indemnity are founded, is very clear. 


But the gentlemen on the other fide have argued, that if 
the court does not give to the act, a liberal conſtruction, 
they will render it a dead letter, and evade the intention of 


the 


the legiſlatures The queſtion. however before tlie-Court, is 
not what ought to be done, or what may hereafter: be done, 
but what the law ſays, as it now ſtands. I ſabmit to your 
Lordſhip,. that it is not in the power of the court; to make 
any amendment to this law, though I teadily admit, as it 
now ſtands, it very much tequires amendment. Your Lord- 
ſhips are to explain, but cannot amend the law.“ 

% My Lord. As the law now ſtands, by this act of par- 
liament; a diſcoverer is intitled to an indemnity for all the 
offenees committed by him againſt this law; He is not only 

indemnified for an offence, committed in any particular bo- 
rough, but he is likewiſe indemnified for offences committed 
by him, in all parts of the kingdom. If he brings one man to 
conviction, who has been guilty of an. offence againſt this 
| law, he is not only indemnified from one penalty, for hav- 
ing bribed one man in any one borough, but he is likewiſe 


indemnified from all penalties, even if he had bribed an 


hundred in another borough; This 1s a poſition, not diſ- 
puted on either ſide, that a man of this deſcription, is inti- 
tled to an exemption from all pains and penalties, which 
he might Have incurred by a breach of this law. Is this 
the law, upon which we are to depend for our ſecurity, a 
law, that gives to the corruptor, the means of freeing him- 
ſelf from paniſhment, after he has diſtributed his money, 
in every place, to every one who will take it? This is 
the clear explanation of this clauſe, in this act of parliament, 
and can your Lordſhip then wonder, that in the other parts 
of this act, proviſions, as ineffectual for the n of 
bribery, ſhould appear?“ 
It has been aſſerted, my Lord, that the Mn muſt 
be a perſon, who is not under a proſecution, at the time 
he makes the diſcovery, otherwiſe his difcovery is of no 
avail, for the law has already taken hold of him. Is there 
any thing in this act of parliament, that limits the time 
of the diſcovery, except that it muſt be, within twelve 
months after the offence is committed ? If there is any other 
Limitation „either in words, or in the plain 2 of the 
B b 2 8 | act, 
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act, Lſhall give up the point. From the very clauſe itſelf, 
if there is not judgment againſt him; if he is not actually 
convicted; his diſcovery is in time to ſave him, from all the 
penalties which he may have incurred. The words are ſo 
clear, that they admit of no doubt whatever.“ 

Mr. Juſtice BULL ER. Mr. Attorney General. Do 
you know any caſe, where a rn relates to matter out 
of the record? 

Mr. ATTORNEY GENERAL. If the N 
my Lord, is not, at the time of the diſeovery, convicted, he 
is intitled to all the benefits of a difcoverer, and his difcovery 
muſt have the ſame effect, as if it had been on record.“ 

Mr. Juſtice BULLE R. ' Do you recollect any cafe, 
where the judgment relates to matter, antecedent to the trial?” 

Mr. ATTORNEY GENERAL. If he is not, 
at the time of the diſcovery, convicted, the record relates 
to that diſcovery, and the conviction of another, will give 


him all the benefits of the diſcovery ; he comes in proper 


ſeaſon, to take the benefit of this clauſe. If an accomplice 
ſhould make a difcovery, previous td the conviction of 
another offender, he comes in time to ſave himſelf, though, 
at the time of the diſcovery, he ſhould be in cuſtody. The 
diſcovery is a matter of fact, and it is of no conſequence, at 


what time you diſcover. Your Lordſhip will obſerve, that 


nothing is mentioned in the act, but that the diſcovery muſt 
be made, within a twelve-month after the offence 1 is com- 
mitted.” 

It ſeems. to me, that the line to > by drawn in all caſes, 
is already drawn by the legiſlature, and is not to be diſ- 
puted. We have likewiſe the authority of this court, in 
the caſe of Sutton and Biſhop, that if the perſon diſcovered, 
is convicted, the diſcoverer is intitled to the reward. My 
Tord Portchefter was not convicted, at the time he difcovered 
the offence of Hinton, nor is he convicted at this moment, 
in the legal ſenſe of the word. It is ſtated in the affidavit, 
that he did not reſt a moment, but declared, in the firſt 
houſe he went to, that he would bring this man to puniſh- 

ment; 
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ment; he declared, that he would get ſomebody to proſe- 
cute Hinton, if he could, and if no body would undertake 
it for him, that he would proſecute Hinton himſelf. A 
plaintiff can ſtrictly be a diſcoverer. There can be no doubt, 
but that a plaintif, who is privy to the offence, is the moſt 
effectual diſcoverer, and perhaps he is the chief enten 
that the act means to indemnify,” - | | 

« My lord Portchefter tells the court, in 15 alidavit, 
that he formed a reſolution to have this man proſecuted; 
this was on the 2d of September, and in conſequence of his 
information, Mr. Richards brings his action, in the month 
of May following. There is not a pretence, that this was 
by colluſion; there is not a colour for any perſon to ſay, 
that this man ſubmitted to a conviction, in hopes of ſaving 
lord Portchefter, It is a real and fair proſecution, and this 
being the caſe, I ſubmit to your Lordſhip, that lord Port- 
cheſter, according to the ſtrict letter, is intitled bo: the in- 
demnity of the act.“ | 

«© Now with reſpe&t to Mr. Hinton, he 1s ſaid to 8 
acted a better part. His fortune was to be made, and he 
fat his ſhoulder to the buſineſs, and puſhed it forward with 
all his might. But what are the facts of his information? 
The latter end of September Mr. Petrie's agent goes to the 
borough, to make enquiries about what had been doing, 
and Hinten tells him, that Briftow had given : bribes to a 
number of voters. Was any thing done, in conſequence of 
this information? Was there any action brought at that 
time? No. And it ſeems to me, that this agent did not be- 
lieve Hinton's ſtory. In February following, Hinton con- 
firms to Mr. Petrie himſelf, the account he had given to his 
agent. Where is the zeal of Hinton? What merit has he in 


this diſcovery ? If there is any merit, it is entirely with Mr. 


Petrie. Mr, Petrie is the only active perſon, in the whole 
of this buſineſs. Does Hinton any one thing; does he take 
any one ſtep, to bring theſe men to puniſhment? No; no- 
thing of the kind. The ſtory is told by Hinton, without any 


engagement to proſecute. It was left to Mr. Petrie, to pro- 
"M0 Sx ſecute, 
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ſecute, or not to proſecute, juſt as he thought proper. Lt 
was left for Mr. Petrie, to act in any manner, that beſt 


ſuited his general operations in this borough.” | 
* From theſe circumſtances it is evident, that this diſco. : 
very, ſo made by Hinton, is not of a nature, to intitle him 
£o this indemnity; and I ſubmit to your Lordſhip, that my 
lord Portehefter haying proſecuted Hinton to conviftion, is 
intitled to judgment againſt him. I apprehend there is no 
other way of doing juſtice to the parties; and I am war- 
ranted and confirmed in this opinion, by the authority 
of this court, in the caſe of Sutton and Riſbop. I have a 
manuſcript note of that caſe, which concludes in theſe 
words; ** we are alſo of opinion, that judgment ſhould be 
te entered up, in both actions, as there may be a diſeo- 
t verer, &c.” This is a caſe in point; this is a direct au- 
thority. | | 
te But fays my learned friend, Mr, Bearcroft, if this con- 
ſtruction is to be allowed, then only one man in à borough 
can be proſecuted to conviction, for A, may diſcover B; 
B, may diſcover C; C, may diſcover P; and ſo on, till you 


come to the {aft letter in the alphabet; and my friend Mr. 


Burke has gone further even than this, for he has found out, 
that by putting the fiſh tail of letter Z, into the mouth of 
4, by Z's diſcovering 4, the whole would be indemnified, 
and no one man whatever, could be puniſhed. It has alſa 
been ſaid, that this clauſe was a miniſterial contrivance, to 
render the whole a&, null and void. Be this as it may, let 
the conſequence of. the clauſe, be what it will, can your 
Lordſhip amend the act?“ | 
The gentlemen on the other fide further ſay, that if 
you do not give to this act, a liberal conſtruction, you take 


from the ſubject a great privilege, a ſtrong ground of the 
liberty and freedom of the conſtitution, and you leaye no-. 


thing but the common law, I am very glad that recourſe 


has been had to the common law, to amend the ftatute law. 
My friends will remember, that the offenders at Hinder, 
were, by the houſe of commons, proſecuted at common law, 
4 and 
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and convicted. Proſecuting them at common law, it was 
thought, would be attended with better conſequences, chan 
proſecuting for the penalties * Thoſe offenders were pu- 
viſhed with a degree of ſeverity,” 4 4 
«© By the common law, it is in the diſcretion of the court, 
to puniſh the offender, according to the degree of the of- 
fence; but by the ſtatute law, the greateſt offender may get 
rid of puniſhment, by becoming a diſcoverer. The common 
law is ſufficient both to correct offences, and to puniſh. of. 
fenders; but according to this a& of parliament, a man 
may be guilty of a thouſand offences, and be abſolved of 


them all, by one diſcovery. Your Lordſhip is now to de- 


termine on a fact. Yon muſt conſtrue this law, as it really 
is. What we claim, is an exemption, ariſing out of the 
abt of parliament itſelf, My lord Portcheffer has brought 


himſelf ſtrictly within the deſcription of the act, and have 


ing done every thing required by the act, I truſt your Lord- 
ſhip will of be opinion, that he is intitled to this indemnity.” 


Mr. MORRIS. 


« May it pleaſe your Lordſhip, I am counſel, againſt the 
defendant Hizton, and for the defendant lord Portebeſter. 
When I ſay, I am counſel againſt the defendant Hinton, I 
mean not to contend, that Hinton is not a bona fide diſcoverer, 
and intitled in ſome ſhape or other, to the indemnity of the 
act; but I find it neceſſary to contend, that Hinton is not 
intitled, to the relief prayed for, by this rule. The rule 
obtained by Hinton, is the ſame as the rule obtained by my 
lord Portchefter, which is to ſtop proceedings, He is not in- 
titled to this relief, for relief cannot be had under this rule, 


* They were proſecyted at common law, by order of the houſe 
of commons; they were convicted under that proſecutien, and re- 
ceived the ſentence of the court of King's Bench; and, for the ſame _ 
effence, actions were likewiſe brought againſt them, under the ſlatute. 
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ment. There can be no pretence to ſet aſide the verdict ; 
for they have not impeached the ground, upon. which it 
was given; judgment cannot be arreſted, but by a defect, 
appearing upon the face of the record; and no ſuch defect 
has been ſuggeſted, by the gentlemen on the other ſide, nor 
3s there any defect whatever.“ 

„% What was the relief, in the ns of Sutton and Biſhop 2 


they purſued it as far as it would go. The relief there, 


was not by ſtopping the judgment, for there was no ground 
to impeach the verdict. The court ordered the judgment 
to be entered up; and the relief was, by writ of Audita 
Querela. They were then at liberty, to offer any thing and 
to avail themſelyes of every circumſtance, that had occurred, 
This was the relief the court gave, and they could not give 
relief, in any other way. Yes, ſay the gentlemen on the 


other ſide, -it may be given by the plea of Puis darreiy 


continuance, I am not, by profeſſſon, a ſpecial pleader, but 
I have ſearched a little into this ſubje&, and I can find no 
caſe, of the plea of Puis darrein continuance, where the mat- 
ter had ariſen after trial. The relief muſt be, by Audita 
Querela, or by ſomething. analogaus ta it; and if no reaſon 
is ſupgeſied, no law argued, or no plea offered, I am inti- 
tled to judgment againſt Hinton. 
3 BR My Lord. Having put the caſe of Hinton upon its 
proper ground, I do not deny that he is a diſcoverer, that 
he did convit theſe men, and that he 1 15 intitled to the re- 
ward, held out by the legiſlature ; ; but I contend, from the 
caſe of Sutton and Biſhop, that he i is not intitled to this re- 
ward, till after judgment. In that caſe it was held, that 
the judgment was neceſſary, to compleat the conviction, 
though one of the judges was originally of opinion, that the 
verdict was ſufficient, without the judgment, When the 
cauſe had been heard, the learned judge, who delivered the 
opinion of the court, ſaid, though the defendant was intitled 
to the benefit of a diſcoverer, yet judgment ought to be en- 
tered up, to put all the parties upon an equality. I do not 
| | think, 


think, that the verdict alone, can intitle a man to the be- 
nefit of a diſcoverer, becauſe the verdi& might be obtained 
by colluſion, and of courſe the party, not of the character 
the public meant to reward: but in the preſent caſe, there 
is no colluſion, and Lord Portcheſter 1s therefore intitled to 
follow up his verdict, to compleat the conviction of Hinton. 
Whether the court ſhould be of opinion, that the judgment 
as well as the verdict, is, or is not, neceſſary to conviction; 
in either caſe, my client, Lord Portchefter, who has been 
proſecuted by Mr. Petrie, is intitled to the relief he prays 
for.“ | | 

«© No; ſay the gentlemen on the other fide, the words of 
the act are ſtrong and forcible; but I contend, that the 
noble Lord comes within the meaning of the act, and that he 
is a diſcoyerer, in the plain ſenſe of the words, for, accord- 
ing to the gentlemen's own arguments, he is not convicted, 
till judgment is obtained againſt him. My Lord, he was 
not convicted, at the time of the diſcovery, and if proſecute 
and convict, are words of different ſignifications, he cannot 
be ſaid to have been guilty, when the diſcovery was made. 
2 proſecution is extremely different from a conviction. A 
proſecution may be ill founded, and, at any rate, it is only 
the commencement ; the conviction is the completion. One 
of the gentlemen on the other ſide ſays, it muſt have a retro- 
ſpect; that the law does not mean to reward a man, whom 
the law had already got hold of. Many accidents may hap- 
pen, to prevent a man from following up his diſcovery, ſuch 
as the death of the witneſs, or the death of the plaintiff; 
but in either of thoſe caſes, parliament would certainly re- 
lieve the diſcoyerer. The diſcovery which my Lord Port- 
chefter has made, appears from the affidayits ; he has proved 
the truth of that diſcovery, for he has convicted the man, 
whom he diſcovered : and the diſcovery having been made, 


within twelve months after the offence was committed, he 


has diſcharged his duty, and is intitled to an indemnity, 
agreeable to the terms of the law.“ 
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<< Tt has been ſaid, by the gentlemen on the other fide, 
allowing that my Lord Portchefter has made a diſcovery, yet 
he 1s Not a meritorious diſcoverer, I do not know what ſort 
of merit the gentlemen mean he ſhould have, but this 1 
know, that he is a diſcoverer, to whom parliament holds 
out a reward. I am intitled to call him a meritorious diſco- 
verer, if he fulfils the ſtipulations of the law. What merit 
is there, in any of the actions brought by Mr. Petrie, the 
great enemy of my client, who draws briefs, and nne 
his counſel, to ridicule my Lord Portchefter ?” | 

But ſay the gentlemen, ſuppoſe it true, that Lord Port- 
chefter did diſcover Hinton, the idea is monſtrous, it is ab- 
ſurd, that this defendant ſhould eſcape puniſhment : if you 
ſuffer him to eſcape, you may make every body in the bo- 
rough a diſcoverer, and none will be puniſhed. Mr. Bear- 
cron run through the whole alphabet, from A, to Z. A 
was to diſcover againſt B; B againſt C; and fo on; and 
only one was left to ſuffer. Mr. Burke improved on that 
idea: he ſays, that the laſt letter may be put into the month 
of the firſt, when it will be impoſſible, to bring any one of- 
fender to conviction; thus turning the whole buſineſs into 
mere ſcurrility. All this may do very well, to amuſe and 


to occaſion a laugh, but there is neither argument, nor ſenſe, 


in the obſervation. They find themſelves diſtreſſed for ſound 
argument, which obliges them to exert themſelves, and to 


diſplay their abilities, in wit and humour.“ 


«< They ſay, that no one would think he offended againſt 
this law, if there was ſuch an indemnity held out; that of- 
fenders would never dream of puniſhment, if they could re- 
liere themſelves, upon ſuch eaſy terms; that parliament 
meant to relieve proper objects, but not to relieve thoſe, 
whom the law had taken hold of. But who tells them fo? 
Parliament does not fay, that ſuch as are guilty of this of- 
fence ſhall be fo puniſhed ; but parliament ſays, that if any ' 
perſon guilty of this offence, ſhall diſcover another offender, 
and follow up that diſcovery to conviction, the diſcoverer 
ſhall be indemnified, and freed from every penalty which 

þ | | bs 
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he had incurred. Suppoſe that parliament had offered a 
pardon to one offender, who would give information of, and 
bring to conviction another offender : ſuppoſe hkewife the 
information given of this other offender, who, in conſequence 
thereof, is brought to conviction, but who cannot be pu- 


niſned, becauſe he has a pardon in his pocket: would it 


not be an inſult to juſtice, and a bar to all future diſcove- 
ries, if he was to be told, that he was not intitled to mercy, 
becauſe the perſon he informed againſt, was pardened be- 
fore con viction ? This is exactly the preſent caſe. How was 


it poſſible for Lord Portchefter to know, that this man had a 


pardon in his pocket? Lord Portchefler has performed his 
part and done his duty, and if, after all, he is not intitled 
to this indemnity, the law has deceived him, the law has 
drawn him into an expenſive profecution, by which no man 
can be puniſhed, and from which, no benefit whatever can 
be derived. 

«© The caſe of Sutton and Phy has been mendondd;' l 
have a very accurate note of that caſe, taken by Mr. Kenyon, 


and I find that the court, in that caſe, declared that both 


the judgments muſt be entered up. It has been ſaid, that 
this does not go to the caſe now before the court; but I ſay, 
it does go to it. Here is a determined caſe, the opinion of 
the judges was giyen, the rule was made, and the decifion 
of the court was, that the jadgments ſhould be entered up, 
It is immaterial, whether the jadgments were entered up or 
not. The matter might have been compromiſed between 
the parties, but the judgment of the court ſtands clear, 
ſtrong, and forcible, I ſhall never think, that the great and 
learned judge, who delivered the opinion of this court, up- 
on that occaſion, would have done it raſnly. He was not 
one, who gave opinions at random. Tt was not his opinion, 
without much argument, and great deliberation, It was not 
the ſubje& of argument, only of one day, but of ſeveral 
days, and weeks, and the judges all agreed, that the dzfen- 
dant was intitled to relief, and that relief could not be given, 
till the judgments were entered up.“ 
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It has been ſaid, that if you were to allow judgment to 
be entered up againſt Hinton, it would be an inſult to juſ- 
tice; that it would render the act futile and of no effect, if 
one, ſo obnoxious as my client, was not brought to puniſh. 
ment; and that a liberal conſtruction ſhould be given to this 
law, becauſe it is a remedial law. I admit, that it ſhould 
have ſuch a conſtruction given to it, that may reach the of- 
fender, and prevent the miſchief, as in the caſe of Buſs and 
Ralling ; but let the conſtruction be fair and equitable, let 
it be according to the natural ſenſe of the words of the act. 
In the preſent caſe, the man who is not convicted, proſe- 
cutes another to conviction, The law ſays, he who ſo con- 
victs ſhall be pardoned. But, ſay the gentlemen on the 
other fide, this man, this culprit, has not corrupted one 
ether man only, but he has corrupted hundreds, and there. 
fore he ought to be puniſhed, The law however makes no 
diſtinction between a ſingle offence and many offences.” 
It has been likewiſe ſaid, that it never was the inten- 


tion of the legiſlature, to let a man go with all his ſins 


about him, without a ſcape to be ſacrificed. If the gentle- 
men will look into the third book of the Pentateuch, they 
will ſee, that the ſcape goat never was ſacrificed, but the 
high prieſt laid the ſins of the people upon him, and then 
ſent him into the wilderneſs. I truſt the court will act the 
part of the high prieſt, upon this occaſion, and lay my cli- 
ent's fins upon the head of this man, Hinton, and let him 


go. I ſhall have no objection to his going into the wilder- 


veſs, or wherever he pleaſes.” 


Mr. „ 


cc My Lord. I am on the ſame ſide; I am nase for 
Lord Portchefter. It muſt be admitted, that the gentlemen, 
on the other fide, have ſhewn their talents in declamation, 


and have furniſhed the court with mirth, by a diſplay of 


their wit and humour ; but what they have ſaid, appearing 
to me, to have neither argument, nor reaſon in it, I ſhall 
take 


"CHAPTER XVIII. "WP 
take but little notice of the illiberal reflections, which . | 


have thought proper to throw on my client.” 

« Much has been ſaid about the dates, and about the 
priority of the diſcovery z but if I underſtand the act of par- 
liament right, the priority of the diſcovery, has nothing to 

do with the preſent queſtion ; though it may be material, 
where different perſons claim the indemnity, for one and 
the ſame offence. If a perſon, before conviction, diſcovers 
another offender, who, by ſuch diſcovery, is convicted, the 
diſcovering perſon has a legal claim to the indemnity, and, 
(to uſe the gentlemen's own expreſſion, which has been ſo 
much laughed at and ridiculed, as applied to my Lord Port- 
ehefter) muſt be conſidered meritorious. Every one who 
diſcovers another, fo that he is brought to juſtice, ſhall be 
indemnified by this law; and it is not for this court, to al- 
ter or amend the act of parliament.” 

«© My Lord. My learned friends on the other fide ſay, 
that it would afford a ridiculous ſpectacle to the nation at 
large, for a man loaded with acts of bribery, to eſcape pu- 
niſhment, by diſcovering another ; that if this ſhould take 


place, it would ſhake the conſtitution itſelf; that the legi- 
flature never meant, that perſons in the fituation of my Lord 
Portchefter, who has offended ſo groſly, ſhould be intitled to 
this indemnity ; and that if judgment was entered up againſt 


Hinton, the court could not reverſe that judgment, and that 


it would be bringing a poor ragged voter to puniſhment, 
who is not guilty. We have heard much of this ſort of ar- 


gument, in which there is little or no weight.” 


The grand point that the court is to conſider is, whe- 
ther the conſtruction we contend for, ought to be put upon 
this law, or not. If we are right in our conſtruction, the 
next point of confideration is, whether the court will give | 


us the relief we now pray for, or not. I am ready to admit, 


that the conſtruction of every law muſt be fair and reaſon- 
able. The gentlemen have ſaid, that if this act is not con- 
ſidered liberally, it would be an inſult to the underſtandings 
of men. I am not, my Lord, ſtanding uf to contend for a 


conſtruction, 
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_ conftruftion, that would: render the act nugatory and of no 


effect; but I muſt plead for ſuch a conſtruction, as is mo 
agreeable to the act itſelf, It is not the bufineſs of the court, 
to ſupply a defect, by making a new law; the court muſt 
take the law as it is, not wreſt it beyond its true meaning 
and intention; and I ſubmit to your Lordſhip, that the 
conſtruction we contend for, is not an unreaſoriable con- 
ſtruction, but that which is fair, and perfectly agreeable to 
the words of the act itſelf. 

Mr. Les has ſaid, that if this conſtruction was adeiated, 

it would give an univerſal releaſe to all offenders, and that 
no perſon hereafter could be brought to juſtice» We have 
likewiſe been told, that if Lord Portchefter eſcapes, A, has 
enly to bring an action againſt B; and B againſt C: C, 
againſt D; and ſo on; that actions might be maltiplied to 
any number through the kingdom, and, ſuppoſing all cor- 
rupt, that all would be relieved. To alt this, Mr. Morris 
has given an anfwer, which carinot be contradicted. Courts 
of public juſtice, will always look with a jealous eye, to the 
motives and to the conduct of perſons, claiming this indem- 
nity. In the preſent caſe, my Lord Portehefler was neither 
convicted, nor had he any idea of a conviction, or that any 
action would have been brought againſt him, when he made 
the difcovery, of the offence of Hinton. There has been no 
colluſion between the parties, to ſerve a particular purpoſe's 
nothing of the kind appears, nor is it prezended. If there 
had been colluſion, it would have been detected.“ 

« My Lord. The deſign of the legiſlatare was not only 
to puniſſi thoſe who offended, but likewiſe to give a reward 
to ſuch offenders, who ſhould difcover others, who had been 
guilty. of a breach of this law. This is my Lord Portchefter's 


| fituation. To be an informer, is attended with expence z 


it is not very konourable ; and the proceedings, before the 


conviction is effected, are often long and tedions. Shall it 


then be contended, that the perſon, engaged in ſuch a dif 
agreeable buſineſs, ſhall have no benefit? Would not ſack. 
. conduct, diſcourage all future diſcoveries ? Would any 

ad | 
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body be ſo mad, as to make diſcoveries, and to bring others 


to juſtice, if no benefit was to reſult to himſelf? Let us only 
conſider the natural conſequence, ariſing from the thing 
itſelf. It is not for me to know the motive for diſcovering ; 
but if the diſcoverer, is not intitled to the benefit of his diſ- 


covery, it certainly would, in one way, totally undo what 


was meant, by the legiſlature, to be done. In the preſent 
caſe, there are two victims, both given up to public juſtice; 
and there are two diſcoverers, both claiming the indemnity 
of the act. What is to be done? My learned friends, on 
the other ſide, ſay, that it is impoſſible, both can be indem- 


nified ; that their client has the prior right; and, of courſe, 


that my lord Poricbeſter has no right whatever. But allow- 
ing the law to be, as we contend it is, both will be indem< 
nified, and this good will reſult, from the difcoveries that 
have been made, a number of other offenders againſt the law, 
will be detected, and puniſhed,” 

« If the court ſhould be of opinion, that this conſtruc- 
tion is reaſonable and juſt, the public will be benefited, for 
it will be an inducement to others, to bring future offenders 
to juſtice. But if the court were to agree to the conftruc- 
tion they contend for, it ſeems to me, that it would be a 
bad example, for, in that caſe, the court would be amend- 


ing and altering the act of parliament. How ſtrange it 


would be, for a perſon to be told, after he has done every 
thing in his power, after all his pains and trouble, that he 
falls ſhort of what was expected, that for want of ſomething, 
out of his power to procure, he 1s prevented from receiving 
the benefit of the act, though he has proſecuted another to 
conviction.“ 

« Thus much I * ventured to ſay to your Lordhip, 
as to the reaſonableneſs of the caſe: but we have likewiſe 
the authority of this court on our fide, in a cafe, which was 
ſolemnly determined by the judges, the caſe of Sutton and 
Biſbop. The judges who heard that cauſe, and the counſel 
who argued it, were the firſt in the profeſſion. The pro- 
ecedings upon that occaſion were cautious, and perfectly 

agreeable 
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| agreeable to the law. Your Lordſhip was not preſent at the 


argument, but the caſe has often been quoted by your Lord- 
ſhip. It was the deliberate deciſion of the court, and not a 


haſty determination, delivered by Mr. Juſtice Yates. Such 


was the caſe of Sutton and Biſhop, and I defy the ingenuity 

of the gentlemen on the other fide, to ſhew where there 
is the leaſt difference, between that caſe, and the caſe now 
before the court. It was enough for Biſhop, to have judg- 
ment entered up againſt Earl; that judgment intitled him to 
all he prayed for, by the rule, for, by the words of the court, 
upon that occaſion, the verdi& was then compleat. This is 
a clear determined opinion, delivered with the utmoſt ſo- 
lemnity, by a judge of the firſt abilities. The court are now 
bound by that deciſion; and if ſo, there is an end to the 
preſent queſtion.” 

As far as the authority of the cafe of Sutton and Biſhop goes, 
I think it will not be diſputed, that the court cannot deviate: 
from the rule there laid down. The court would not put 
the parties to the.expence of other proceedings ; they thought” 
the ſpecial rule being entered upon the record, would be 
ſufficient. I do not ſuppoſe, that the court, when they 
made that rule, thought they had any right to prevent the 
act of parliament, which indemnifies all perſons, guilty of 
a breach of that act, who diſcover other offenders, from 
having its effect; but the language of the court is this, we 
will, by a ſpecial rule, order the judgments to be entered up, 
to ſhew all perſons hereafter, by thoſe judgments, the plain 
and natural conſtruction of this penal ſtatute.” 

J ſubmit to your Lordſhip, that in this cafe, the ſame 
conſequence ought to follow ; that we ought to be at liberty 
to enter up our judgment, under a ſpecial rule, that my. Lord 
Portehefter may be indemnified, even though Hinton ſhould. 
not be liable to the penalty and diſability of the act. I am 
not prepared to controvert, what has been ſo much inſiſted 
upon, that Hinton is a diſcoyerer ; but I contend, though 
Hinton 
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Hinton is a diſcoverer, that our Judgment ought to be en- 
tered up againſt him,” 

I ſhall not trouble the court with any further obſerva- 
tions, but I ſhall ſit down with the greateſt confidence, that 


either, upon the verdict itſelf, my Lord Portchefter is indem- 


nified, or if he is not, that by a ſpecial rule of court, taking 
circumſtances all together, we are intitled to have judgment 
entered up againſt Hinton, If we are wrong in the proceed- 
ings, it will be in the diſcretion of the court to correct us, 


and to give us that relief, which the juſtice of the caſe 
requires.“ 


\ 


Mr. DUNNING. 


e My Lord. It was not my intention to have troubled 


your Lordſhip upon the queſtion before the court, or I ſhould 
have ſtood up in the proper place. I however riſe now, to 


offer ſome few obſervations, becauſe I find, from my ſingu- 
lar ſituation in this buſineſs, that my learned friends at the 
bar, are anxious to know, in what manner I can acquit my- 
ſelf, and do juſtice to both my clients. I feel no difficulty 
upon the ſubject. My Lord. I am counſel for my Lord Port- 
cheſter. I likewiſe ſtand up as counſel for Mr. Hinton; and 
though four gentlemen have argued his caſe, I do not ob- 
ſerve by my brief, that I was to have expected the aſſiſtance 
of more than two. 1 don't thank the gentlemen for their 
aſſiſtance, for his caſe is ſo clear, that it requires no abilities 
to ſupport it.“ 

«© Whether fortunately or unfortunately, it is unneceſſary 
to enquire, but ſo it happened, that when Mr. Petrie 
brought his firſt action againſt Lord Portchefter, I was re- 
tained for his Lordſhip. I afterwards received a retainer 
from Mr. Petrie, as counſel for him, in his action againſt 
Briflow, Lord Portcheſter”s agent, which action was tried at 
Saliſbury, at the laſt ſpring aſſizes. After this trial, I received 
a general retainer from Mr. Petrie, who wiſhed to continue 
me, as his counſel, in his actions againſt Lord Portcheſter, 
and in the various other actions which he had depending, 
CC 
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I could not however renounce my previous engagement with 
my Lord Portchefter ; but I undertook to appear, on the be- 
half of Mr. Petrie, in every other cauſe, and, of courſe, I 
defended Hinton, as well as my Lord Portchefter, when thoſe 
actions were brought to trial, and I truſt, that I diſcharged 
my duty, and gave ſatisfaction, to both my employers. I 
did not find much embarraſſment then, and I feel no em- 
barraſſment now, in contending for both theſe defendants. 
My object being, to make all the rules abſolute, on the ſame 
terms and on the ſame conditions, there can be no inconſiſtency 
in my putting both upon a footing. I have no inducement 
to make me incline to one fide, more than to the other.“ 

% My Lord. As counſel for Hinton, I have to contend 
before your Lordſhip, that he is clearly intitled to all the 
benefits of a diſcoverer. Mr. Attorney General tried his hand 
a little, in endeavouring to transfer the merit of Hinton's 
diſcovery, to Mr. Petrie; but Mr. Petrie's merit is of a dif- 
ferent nature, he has no occaſion for the merit of a diſco- 
verer, for he has been guilty of no offence againſt this law. 
If your Lordſhip will attend to the affidavits, you will find, 
that Mr. Attorney General has totally miſtaken the caſe of 
Hinton. Hinton made the diſcovery, for the expreſs purpoſe 
of complying with the terms of the act, that he might ex- 
piate his own offence. Having made an immediate diſco- 
very to Mr. Petrie's agent, of the offences of Hopkins and 
Fitcher ; and finding that, in conſequence of this difcovery, 
no action had been brought, he goes to Mr. Petrie himſelf, 
when he was in Glouce/ter/bire, and repeats to him the diſco- 
very, which he had before made to his agent. Mr. Petrie, 
upon this information, commenced actions againſt theſe 
men; by the evidence of Hinton, they were convicted; and 
the judgments againſt them are now in court. All the 
arguments which have been made uſe of, againſt Hinton's 
being a diſcoverer, and intitled to the indemnity of the act, 
muſt ariſe from a miſtake of the facts, for it requires no ar- 
gument to prove, that he has fully complied, with the terms 


Fequired by the legiſlature. From the whole of the proceed- 


ings, 
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ings, from the original information, and from all chat fol- 
lowed; it is clear beyond all contradiction, that Hinton was 
4 diſcoverer ; and having been a diſcoverer, in the ftri and 
literal ſenſe of the word, I contend, that therule with re- 
ſpe& to him, ſhould be made abſolute, to give him every 
benefit, to which that character is intitled.“ 

«© The learned judge who tried this cauſe will remember, 
that this indemnity was offered upon the trial, though it 
was not then preſſed, becauſe there was a want of ſome 
evidence, which, in that ſtage of the bufineſs, could not 
have been given. Hinton then claimed the benefit of a diſ- 
coverer, though he could not produce the judgments, which 
he now lays before the court. Had the records of the con- 
viction of thele men, at that time been perfect, in point of 
law, as they now are, Hinton would have had a verdict in his 
favour, and the court would not have been troubled with 
this application. This was the caſe with another man, 
againſt whom an action had been brought. Upon the trial 
of Thomas Mann Gunn, he claimed the indemnity, for having 
made a diſcovery, and given evidence, againſt Briſtoæu, at 
a former aſſizes. The learned judge, upon ſeeing the re- 
cord of Briftow's conviction, the proof of the diſcovery, and 
the evidence given by Gunz upon the trial, immediately di- 
rected the jury, to acquit the defendant; and this would have 
been preciſely the caſe with Hinton, if he could then have 
offered in evidence the record,. which he has now pro- 
duced.” | 

* Hinton is now intitled, to be put in the ſituation in 
which he would have been put by a verdict of the jury; he 
is to be conſidered in the fame light, as he would have been 
conſidered, if no verdi& had been given againſt him; and 
of courſe, there is a total diſcharge of the action. But not- 
withſtanding this, the gentlemen on the other fide deſire 
the court, to direct a judgment to be entered up againſt him. 
Is there no difference between a judgment and an acquittal ? 
If there is a difference between the two, and he is intitled 
to an acquittal, why enter up judgment againſt him ? It is 
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not a diſcharge in words, that I contend for, but a diſcharge 


in ſubſtance. It is not neceſſary for me to go farther into 
this part of the queſtion ; the Propoſition 1 is ſelf evident, and 
no argument, however i ingenious, can overturn it.” 

% My Lord. It is true, that in the caſe of Sutton and 
Biſhop, the court were all agreed, that the plaintiff was in- 
titled to judgment. It was however never dreamt, by any 
gentleman at the bar, who heard the arguments, that ſuch 
an opinion would have been given. It was an opinion, 
which proceeded from a miſtake of the caſe. There never 
was a man more deſervedly reſpeRed, than the learned judge 
who delivered that opinion, nor do 1 ſuppoſe it will be con- 
ſidered a reflection on his memory, or on his legal abilities, 
when I ſay, that the opinion aroſe from a miſtake. All 
judges endeavour to form their opinions, upon the legal 


merits of the caſe before the court ; but ſuch is the frailty 


of man, ſuch the weakneſs of human nature, that notwith- 
ſtanding the cloſeſt attention of the greateſt abilities, the 
wiſeſt and moſt upright character that ever exiſted, is liable 
to error. It has been ſaid, that this opinion was extra-ju- 
dicial ; and that nothing was ſtated, reſpecting the circum- 
ſtances of the caſe. It has alſo been ſaid, that the argu- 
ments were upon two actions, whereas there was but one 
action before the court. I do not blame any of the judges, 
who were concerned in that opinion; no objection appears 
to have been taken, and moſt probably, at that time, no 
objection occurred. The caſe is very imperfectly reported; 
and not one of the gentlemen, who have argued from it, 
has as yet ſtated, in what manner that buſineſs ended.” 
Mr. Juſtice WILLES. © You have miſtaken the na- 
ture of the caſe. I know it better than any man living. I 
have the original note in my poſſeſſion. It was for the benefit 
of all the parties, that the judgments ſhould be entered up.“ 
Mr. DUNNING. <« Being thus confirmed, by ſo re- 
ſpectable an authority, as that of your Lordſhip, I find the 
caſe, juſt as I conceived it to have been. Two witneſſes 
may be diſcoyerers, and both intitled to all the benefits 
| I ariſing 
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ariſing from their diſcovery. It muſt have been this conſi- 
deration alone, that induced the court, to decide in the man- 
ner they did. The authority in this caſe, will, however, in 
no reſpect, apply to the caſe of Hinton. The circumſtances 
of the two caſes, are materially different. It is very remark- 
able, that the rule, in the caſe of Sutton and Biſbop, about 
which ſo much has been ſaid, was never entered; nor were 
the judgments eter entered up, which were the order of 
that rule. In the judicial opinion of that caſe, there is no- 
thing that applies to the preſent; and if any thing has been 
advanced in argument, which can make it apply, either 
through my own dullneſs, or from want of apprehenſion, it 
has totally eſcaped my notice. If this authority then is out 


of the way, and Hinton is intitled to all the benefits of this 


diſcovery, one of thoſe benefits is, that the judgment, which 
has been ſo much preſſed againſt him, ſhall not be entered 


up. I therefore with confidence truſt, that my rule will be 


made abſolute, to ſtay the proceedings, that he may be put 


into the ſituation, in which he would have been, at the time 


of the trial, if he could then have produced the records, 
which are now in court. It was very proper for the jury to 
find a verdict for the plaintiff}, becauſe, at that time, by the 
rules and forms of law, he was deprived of this part of his 
defence, though he had literally complied with the terms of 
the legiſlature. It is however enough for me, that his de- 
fence is now compleat, and that the verdict, which has been 
obtained againſt him, is rendered nugatory. On this part 
of the caſe, I apprehend more need not be ſaid, This court 
has frequently granted rules, to ſtay proceedings for ever.“ 
« My Lord. It remains for me now, in the character of 
counſel for my Lord Portchefter, to perform a part, which 
many gentlemen think very embarraſſing. In my opi- 
nion, there is no difficulty whatever in the caſe. T am not 
to contend, as they imagine, that the one rule ſhould be 
diſcharged and the other rule made abſolute. I have diſ- 
charged my duty to one client, by contending for the ac- 
_ quittal of Hinton; I have now to diſcharge my duty to my 
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other client, and to contend, that judgment ought not to 
be entered up againſt lord Portchefter. Where the difficulty 
lies, I am not able to diſcover; but I plainly diſcover, that 
ſome people make difficulties, where no difficulty whatever 
exiſts, Speaking from the facts, on both ſides, I am to 
ſu ppoſe, that both lord Portchefter and Hinton, made their 
ſeparate diſcoveries, for the purpoſe of bringing offenders to 
- Juſtice, without the one knowing, what was done by the 
other. This is evident from the dates of the different trauſ- 
actions. At the time of lord Poricheſter? s diſcovery, he was 
not convicted, nor was Hinton then indemnified, My lord 
Portchefter i is a competent diſcoverer, from the part he has 
taken, even admitting Hinton, to have been clear of his 
offence, at the time of his lordſhip's diſcovery. Much has 
been ſaid, of the indemnity claimed by his lordſhip, in con- 
ſequence of a diſcovery he had made, to the tutor of his 
children. That was a caſe, in which his lordſhip failed, 
and which has nothing to do with the preſent queſtion. 
The indemnity now claimed by my lord Porteheſter, is in 
conſequence of a diſcovery, which he made to Mr. Richards, 
his attorney; he was in leſs danger of being miſled, by 
having recourſe to a profeſſional man.” 

„My Lord. The cauſe having been tried, and a verdict 
having been obtained, the diſcoverer has done every thing, 
that he was bound to do. He cannot force the plaintiff to 
enter up judgment; it is not in the power of a witneſs, to 
force a plainti to do any one act. In the caſe of Suiton and 
Biſhop, thoſe who recolle& the arguments will remember it 
was ſaid, that the verdict of itſelf was a conviction, whe- 
ther any further proceedings ſhould be had upon it, or not. 
I do not feel myſelf called upon, to anſwer that part of the 
argument, that the judgment is neceſſary to compleat the 
conviction. If the verdict ſhould be conſidered by the court 
a conviction, it then follows, that lord Porichefter has done 
every thing that the law requires him to do; he has done | 
every thing to intitle him to the benefit of a diſcoverer. If 
* l ſhould be ads to look | into caſes, you will 
| | | 8nd, 
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find, that 4 verdict has been 8 a conviction; if 
it has not been ſet aſide, by a new trial. In a recent caſe, 
tried before chief baron Smyth, at Stamford, there were 


croſs ations. The plaintiff in the firſt having ſucceeded, 


inſtantly produced the conviction, which he had obtained, 
as evidence in the ſecond.“ 

COURT. Where is that caſe mentioned ?? 

Mr. DUNNING. I do not find that it is reported, 


in any of the books; I believe it was tried at Stamford. But, 


my Lord, there is another caſe in Strange, where the fame 


doctrine is laid down. To make a queſtion, as to a con- 


viction, when a verdi& is given, whether judgment is en- 
tered up or not, requires more ſubtility, than either law 
or ſound reaſon, Laying down this as a poſition, that the 
verdi& againſt Hinton was obtained from the diſcovery, and 
by the evidence of lord Poricheſter; though the defendant 
produces a pardon, which bars further ſteps being taken 


againſt him, I contend, that the verdict being a clear con- 


viction of an offender ; lord Porichefter has a juſt claim to 


the privilege, and is intitled to all the benefits of a diſco- 


verer.”” 
It has been ſaid, by the gentleman on the other ſide, 


that lord Portcheſter might have employed his talents. to 


better purpoſe, for the good of his country, than by trying 
experiments of this ſort, where he appears to have been ſo 


very unſkilful ; but what ſagacity is there, in this obſer- 


vation? My client has ated a prudent part, in doing what 
he has done, reſpecting Hinton. He brought the action, 
without knowing what Hinton had previouſly done; without 
knowing what had paſſed between Mr. Petrie, and Mr. 
Petrie's agent, and Hinton, It is certainly true, that the 


ſame counſel, and the ſame attornies, who attended Mr. 


Petrie, in the various actions which were tried at Saliſbury, 
and the ſame counſel, and the ſame attornies, who de- 
fended thoſe actions, are all concerned in the preſent appli- 
cation; but I cannot perceive, how this circumſtance can 


affect the caſe, or in what reſpect, it can have any relation 
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1 to the queſtion before che court. Lord PE Eg 
has done every thing, that laid upon him to do; and though, 
from the unfortunate circumſtance of Hinton's particular ſitu- 
ation, he has not been able to puniſh this man, for his 
offence ; I contend, that having done every thing in his 
power to do, he is fairly intitled to the benefit held out by 
the legiſlature.” 

My Lord. It has been contended, at the conſtruction 
of this act ſhould be liberal, and I certainly agree, that it 
ſhould be ſo; but ſay the gentlemen on the other ſide, if 
lord Portchefter ſhould be indemnified, this act of parliament 
will be rendered null and void, and every perſon, however 
guilty, will paſs with impunity. In this, they are much 
miſtaken ; but whatever the conſequences might have been, 
the court muſt determine, by the words of the act. It has 
been very properly, and very juſtly, obſerved, that by grant- 
ing the privilege to my lord Portchefter, which we contend 
for, the object of the law, will, in no reſpect, be fruſtrated. 
I do not think that Mr. Ses would have paid ELEVEN 
THOUSAND POUNDS, for his conduct at Shafteſbury, if he 
could have availed himſelf of a diſcovery. There were one 
hundred and thirty actions tried at Saliſbury, upon this ſta- 
tute, in which Mr. Petrie was concerned, and out of all 
thoſe actions, there were only three, in the defence of which, 


diſcoveries were given in evidence. The defendant, in one 


of thoſe actions, was acquitted ; another of thoſe defendants 
is unqueſtionably indemnified ; and the third, is the noble 


Lord, who, I now contend, is equally intitled to the benefit 


held out by the law, and that by granting it to him, nei- 


ther the letter nor the ſpirit of the act of parliament will 


be injured,” 
„My Lord. I ſubmit to your lordſhip, that the queſtion 


before the court, the real ground of the argument, is ſimply 


this ; whether a man ſhall be intitled to this indemnity, upon 
the terms required by law ; whether a man ſhall be intitled 
to this indemnity, who has done every thing that it was in- 
cumbent on him to do. Informations in criminal caſes, and 


dis. 


— 


HAFEN 
diſcoveries under this act, muſt be conſtrued in the fame 
manner. When a perſon has given up his accomplice, and 
upon the trial, gives the ſame evidence, he had before given, 
upon his original information, he is intitled to his pardon, 
which does not depend, upon the conviction of the accom- 
plice, who may be acquitted, from ſome defect in the in- 
dictment, or may eſcape puniſhment, from ſome other acci- 
dental circumſtance.“ | 

A caſe has been very properly put; ſuppoſe a man 
died, after a verdi& had been given againſt him, but before 
judgment could be entered up. You could not then con- 
vict a dead man; you could not enter up judgment, in a 
criminal proſecution, againit a man who was actually dead. 
Various caſes might be ſtated, in whieh it would be impoſ- 
ſible for a diſcoverer, to bring any offender to juſtice, who 
has done all he ought, and every thing he was bound to do. 
I contend, that lord Portebeſter has done every thing in his 
power, to puniſh Hinton, and that to deny him the privi- 
lege of a diſcoverer, would be overturning the only meaning, 
intention, and object of the legiſlature : I therefore truſt, that 
the court will make this rule abſolute, as well as the other.” 
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It was dark in the court of King's Bench, before Mr, 
N had finiſhed his argument, A ſhort converſation 
then paſſed between the judges, from which there evidently 
appeared a difference of opinion. Upon riſing, the court 
ordered both rules to ſand over till Hilary Term, 
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| Menday, the 26th of Now. 1781, 


When the court met, lord Mansfield enquired, if the — 
were preſent, who were concerned in the caſe, Petrie and 
lord Porichefter, Being informed they were, his lordſhip ſaid, 
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that he ſhould then give the judgment of the court, upon 
the rules which had been argued, on the 7. —_— and Sa- 


JUDGMENT of the COURT, 
upon the RULES. 


"EARL or MANSFIELD. 


te In this caſe, Petrie againſt lord Portchefter, all the rules 
<< axe, to ſtay proceedings upon the verdicts obtained. In the 
<< cafe of Sutton and Bi p, reported in Burrow, the court 
4e were of opinion, that the party was not intitled to that 
<< relief, though they were intitled to relief, ſome other 
<< way: I had conceived an idea what the court ought to 


e do; but I had not on Saturday an opportunity to . 


4 my opinion. We are now all of the ſame opinion.“ 

e No man acquires the capacity of a diſcoverer, till after 
ec judgment. In every action there is ſome diſcoverer ; then 
t every jadgment muſt be entered up, and this puts an end 


* to the plea Puis darreis continuance. The court is not 


4 to find out relief for the party; but the party muſt find 
% out the ſpecific relief, to which he is intitled; and that 
1 relief muſt be after judgment. We would not ſurprize 
ec the parties. They will have time in the vacation, to 
« think of the proper mode of relief, and in what manner 
ec they wiſh to apply to the court, whether i it ſhould be for 
t an Audita Querela, or for any other remedy,” 

«© We are all of opinion, that the rules muſt be diſcharged; 
4 therefore the judgments muſt be entered up, and the 


CL executions ſtaid till the fourth day of next term,” 


Judgment againſt Hinton, not having been immediately 


figned, to prevent the ſigning of that judgment, Mr. Petrie 


ſwore, before one of the judges of the court, to a ſpecial 
ſug- 
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ſuggeſtion ; a plea which ſtated all the circumſtances, of the 
caſe. 

On the 28th of November 1781, the court was moved to 
| enter up this plea. WT” | | 
Mr. Serjeant ROOK E. « My Lord, 1 cauſe + 
Richards againſt Hinton, T am humbly to move your Lord- 
ſhip, to enter up a ſpecial ſuggeſtion.” | 

Mr. Juſtice BULLER. «© Brother Rooke. This cer- 
tainly is doing the ſame thing, as in a Puis darrein continu- 
ance, though not in the ſame form.“ 

Lord MANSFIELD. The court cannot now in- 
terpoſe. They haye already given Judgment, on that ren 
bf the caſe.” 

Mr. Serjeant ROOK E. My Lord. * che caſe of 
Sutton and Biſhop, which has been ſo frequently mentioned 
in this buſineſs, they who thought Bop intitled to ſome re- 
lief, were clear, that the mode of relief was not by enter- 
ing up judgment againſt him. It was at the ſame time uni- 
verſally agreed, that no man could be a diſcoverer under 
this act of parliament, and intitled to the benefit of his diſ- 
covery, till judgment was entered up. But the caſe of Mr. 
Hinton is quite different, from the caſe of Sutton and Biſhop, 
for he has judgment already entered up, and comes before 
the court, w with a compleat indemnity.” 

Mr. Juſtice BUL. L. ER. That is not the caſe, if 
the court ſhould think proper to interpoſe in a ſummary 
way, and order judgment to be entered up, in order to ſee 
if lord Poricheſter is intitled to the indemnity of the act. 5 

Mr. LE E. Your Lordſhip will recolle&, from the 
different reports of the caſe of Sutton and Biſhop, that judg- 
ments were entered up againſt both defendants, both being in 
the ſame ſituation ; but Hinton wants no favour of this kind, 
he wants no judgment, for he has already got two,” 

Lord MANSFIE LD. He has them only pending 
theſe rules.“ 

Mr. LE E. My Lord. I am gremalh miſtaken if his 
Jodgmenſs depend wu the iſfue of theſe rules. There were 

no 
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no rules chat I know of, reſpecting the „ againk 
Hopkins and Fitcher.” 


Lord MANSFIELD. «© The court will not inter. 


| poſe now, at the end of term. 


Mr. L E E. My Lord. All that we contend for is 


this, that Mr. Hinton may be put in a ſituation to argue, 


that Mr. Richards cannot enter up judgment 3 him. 
k is the only meaning of the ſuggeſtion.” 

Mr. Juſtice BULLER: . Your motion is founded 
upon a ground, to take advantage of the 45 efendant in the 
dther cauſe, which the court have already ſaid, you hall 
not. The court has ſaid, you ſhall not avail an 1 | 
thoſe judgments.” 

Mr. LEE. My Lord. I am fully ſatisfied. We have 
no idea whatever, of taking any advantage. The queſtion 
before the court, is ſimply this; ſuppoſing Hinten to have 
convicted theſe men, and got judgments, and that executions 
have followed thoſe judgments, whether he has it not in his 
power to plead, 7 am a diſcoverer, within the meaning of 
the act of * 15 cannot enter up any Judgment againſt 
de. 27 

Lord MANS FIE LD. „only advert to what has 
been ſaid. He has got thoſe judgments ; ; why? Becauſe the 
caſe of thoſe men, was not involved in any other queſtion ; 
they had no plea to prevent judgment. Every thing is 
open to you. Your judgments are all as they ought to be, 
and no body ſuffers by the interpoſition of the court.” 

9 


HILARY TERM 1782. 


Writs of Audita Querela, ſued out by lord Portchefter, to 


xelieve his Lordſhip from the judgments which Mr. Petrie 


had obtained againft him, were produced in the court of 
King's Bench, and having been read, were, upon motion, 
ORDERED, by the court, to be ALLOw ED. The particulars 

of 
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of theſe writs, and the proceedings upon hs are fully 
ſtated in the following __ | 


On the laſt day of term, (the 12th of February) the court 
poſtponed to the following term, the further conſideration 
of the ſpecial ſuggeſtion, in the caſe of Hinton. 


EASTER TERM 1782. 


On the 2oth of April, Mr. Vood moved the court of King's 
Bench, upon the queſtion of this ſpecial ſuggeſtion, and en- 
tered at large into the argument, to prevent judgment being 
ſigned againſt Hinton. 

Lord MANSFIELD ſaid, that it was a fair experĩ- 
ment to make, a fair queſtion, to take the opinion of the 
court upon, but that the court would not ſtop judgment; 
that relief might be had after judgment. 

Mr. WOOD then ſaid, that he ſuppoſed the court 
would not refuſe to Hinton, the writ of Audita Querela. 
Lord Mansfield replied, certainly not. Mr. Wed then pre- 
ſented to the court, the writ of Audita Puerela, which had 


been ſued out by Hinton againſt Richards, and which writ, | 


having been read, was, by the court, oxDERED to be 
ALLOWED. 5 | 
This writ firſt tated, the commencement of Mr. Richard's 
action againſt Hinton *; recited the whole of the declaration 
in that action, the plea, the trial, the verdi&, and the judg- 
ment. It next ſtated the commencement of Mr. Petrie's ac- 
tion againſt Robert Hopkins + ; recited the whole of the de- 
claration in that action, the plea, the trial, the verdiQ, and 
the judgment. It next ſtated, that within twelve months 
after the election mentioned in the ſaid declarations, and 


before the commencement. of either of the ſaid actions, to 


* See chapter the eighth. 


a + See chapter the ſixth. : 
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wit, on the zoth of September 1780, William Hinton did dif. 
cover to Mr. Petrie, that Robert Hopkins had offended againſt 
the ſtatute, by corruptly taking and receiving, of and from 
Fohn Briftow, the ſum of money, in manner and form as 
mentioned, in the firſt count of the ſaid declaration of Mr. 
Petrie againſt Robert Hopkins, to the intent that Mr. Petrie 
might cauſe him to be thereupon convicted ; that, upon that 
diſcovery, Mr. Petrie had commenced and proſecuted his 
ſaid action againſt Robert Hopkins, who, upon that diſcovery, 


was convicted of the ſaid offence. It next ſtated, that Mr. 


Petrie's action againſt Robert Hopkins was commenced, before 
Mr. Richards's action againſt William Hinton; that judg- 


ment was given againſt Robert Hopkins, before judgment was 


given againſt William Hinton; that the offence with which 
William Hinton was charged, was committed and incurred 
by William Hinton, before his diſcovery of the offence of 
Robert Hopkins ; and that, at the time of the ſaid diſcovery, 
William Hinton not having been convicted of any offence 


againſt the ſtatute, by virtue of the ſtatute, in that caſe made 
and provided, he was intitled to be indemnified and diſ- 
charged, from the penalty recovered againſt him by Mr. 
Richards, the. judgment in that behalf, and all diſabilities 
conſequent thereupon. The writ then commanded the court 


of King's Bench, in order to hear the complaint of William 
Hinton, to call before them the parties aforeſaid, and ſuch 
others as it ſhould ſeem meet to them to convene, and hav- 


Ing heard their ſeveral reaſons, that they ſhould cauſe to be 
done full and ſpeedy juſtice to the ſaid parties, which of 


right, and according to the laws, ſtatutes, and cuſtoms, of 
the kingdom, they ſhould fee ought to be done. 


Mr. RICHARDS not having pleaded to this writ, on 
the 8th of February 1783, upon the motion of Mr. Wood, 


the court of King's Bench ordered an attachment againſt 
him, for ONE HUN DRED POUNDS. 


Mr. RIC H ARDS then appeared and leaded. 
This 


CHAPTER XVII. 416 


This was the ſtate of the proceedings under Hinton's An- 
dita Querela againſt Mr. Richards, when the court gave judg- 
ment for Mr. Petrie, in lord Portchefter's | Audita Querela, 
againſt him; a judgment, which, at the ſame time, that it 
eſtabliſhed the judgments, which the court had given, in Mr. 
Petrie's actions againſt his Lordſhip, ſubſtantially reverſed 
the judgment, which the court had alſo given, in Mr. Ri- 
chards's action againſt Hinton; as will appear, from the 
' judgment itſelf, which is fully ſtated in the following 
O_ 
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CRICKLADE CASE. 


CHAPTER THE NINETEENTH. 
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The Right Honourable Henry * ? 
BARON PORCHESTER, 


VERSUS 


SAMUEL PETREE, Eſq. 


| — — — 


| WRITS of Avpita QuERELA; 
PROCEEDINGS upon thoſe WRITS; 


SOLEMN 37 DH METER 


AGAINST 
LORD PORCHES T E R. 


8 | 
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WRIT of AvpitTa QUERBLA, 
(Aion » By the Bye.) 


y 
\ 

'y 
} 


. "=> - IFC i ER SIR 3 
— 


5 
be . 
10 8 
Ir: 
« 
* 
br 
oy 
% 
7 
. 
TY 
0 1 
b 4 
Eo 
q £ 
y 
4 by: 
* 1 
.5y 4 
1 
I x 
* 4 
{ . 
0 
iS 
* 
1 
29 
7.5 38 
1 
Þ 
= 
nt 
a N 
F 
[he 
1 
1 
1 
þ 
+ 
is 
- 
_ 
= 
7 
x 
[2 
1 
* 
L 
27 
* 
. 
1 
5 
b * 


3 — 
— 


— 8 
*. — — 24 
3 + bh 

— a — 


22 : _— yy DUE) * 
R 
* — oo ** R — IT) — * 


© GEoRGP THE THriRD, by the Grace of God, of 
Great Britain, France, and Ireland, king, defender 

rc of the faith, and ſo forth. To our juſtices aſſigned to hold 
«« pleas in our court, before us, greeting. By the great 
complaint of Henry Herbert Lord PORCHESTER, 
% Baron PORCHESTER of Highclere, in the county 
of Southampton, it is complained of, and ſhewn to us, 


that whereas SAMUEL PETRIE, eſquire, lately 
«c in 


* 


15 geſſes of the aid borough had been elected and ſent, and 
had uſed and been accuſtomed, and of right ought to be 
. eleted- and ſent, to ſerve. as. burgeſſes for the ſame bo- 


Ne o 
2 
2 


5 

— 0 — IE rt a4 r 

—  —  — ———— " — — L 4 ” 
r is, jy = * — 
* © £ 1 4 #4, oe 
— N A * 
* — * 
— — — pen admits — gy 
8 — * en Cr — 

* Corr LEST TED .... 7 on FRG — N 


AA PT AA xx. 417. 


in our court; before us at We eftminſter, that is to * in 
« the term of Eaſter, in the twenty firſt year of our reign,. | lf. 
© by: ball, without our writ, impleaded the ſaid lord Por- i 
© cheſter, in a plea, that he ſhould render to the ſaid Samuel 
© FIFTY. THOUSAND POUNDS, which he owed to, and 
« unjuſtly, Jetained. from him. For that whereas the bo- 
rough « of Cricklade, \ in the county- of PVilts, was an antient | 
borough, and that, for a long ſpace of time, two bur- 1755 
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4 rough, in the parliament of this n And that 
wy whereas” Oc. 1 | 15 
| ys | "The ae ol che declaration in chat ation, is 1 
I - - we. „ 4 99. i 
; ; te „Ard on * Fe next after the Morrow of the Hoh Tri |; | 
bs nity, in the ſame term, until which day, the ſaid Lord 1 
c © had leave to imparle to the ſaid bill, and then to anſwer 1 
* the ſame, Sc. before us at Weſftminfter came, as well 1 
ce the ſaid Samuel, by his ſaid attorney, as the ſaid Lord by 1 
76 Carey Bayly, his attorney, and the ſaid Lord defended the 10 
«« wrong and injury, when, Cc. and ſaid that he did not 1 
owe, to the ſaid Samuel, the ſum of rirTY THOUSAND 113 
«© POUNDS above-demanded, or any part thereof, in manner Wh 
« and form, as the ſaid Samuel had above complained 4 
« againſt him. And of that he put himſelf upon the * 1 
ve try, &c. And the ſaid Samuel did the like.“ 1 
Therefore the ſheriff was commanded, that he mould i" 
« cauſe a jury to come thereupon, before us at Weſtminſter, 1 
4% on Wedneſday next after three weeks of the Holy Trinity, 1 
« by whom, Cc. and who neither, &c, to recognize, &c, 1 
« becauſe as well, &c. the ſame day was given to the ſaid | i! j 
2 en at the ſame place, &c.” | | | l 
: 
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*«« Aﬀterwards the proceedings were continued between 
t the parties aforeſaid, of the plea aforeſaid, by the jury 
«« aforeſaid being reſpited between them, before us at Ve- 
« minfter, until Tac/day next after the Morrow of lt Souls, 
* unleſs our juſtices aſſigned to hold the aſfizes, in and for 
«<. the county aforeſaid, ſhould firſt come, on Saturilay the 
4 twenty-eighth day of July, one thouſand, ſeven bundred 
«© and eighty-one, at New Sarum, in the (aid county, a0. 
4 cording to the form of the re Toe, for default of 
< the jurors, Ac. Os 
* At which day, before us at 2 e/tminfeer, the faid parties 
< came, by their attornies aforeſaid ; and our juſtices, be- 
fore whom, Qc. ſent Here their record, had before them, 
in theſe words, to wit, Afterwards, on the day, and at the 
luce thin contained, before Sir Richard Perryn, knight, 
« one of the barons of his majefly's court of Exchequer, and 
= Francis Buller, eſquire, one of the Juſtices of his majeſy s 
« court of King's Bench, juſtices of our Lord the Mug. ap- 
c pointed to take the afſizes for the county avi hin written, ace. 
& cording to the form of the flatute, & c. come, as well the 
« within named Samuel Petrie, eſquire, as the within named 
“ Henry Lord Dorcheſter, by their attornies, alſo avi this 
& named. And the jurors of the jury, whereof mention is 
G. avithin made, being called over, ſome of them, (to wit) Ri- 
4 chard Southby, William Dyke, Thomas Maundrell, 
„ James Montague, Henry Biggs, Lovelace Bigg, aun John 
4 Pearce, e/quires, come, and are ſtvorn upon the aid jury. 
Aud becauſe none of the reſt of the jurors, of the ſame jury, 
„do appear, therefore others of the bye-flanders, choſen for 
e that Purpoſe, by the ſheriff of the ſaid county, at the requeſt 
„ aid Samuel, and by command of ſaid juflices, are a- 
neao appointed, according to the form of the flatute, &c. 
And the jurors ſo newly appointed, (to wit) Thomas Buſh, 
„ John Manly, Robert Ruddle, John Barnes, and William 
4% Selfe, the elder, being called, likewiſe come, and are ſwors 
« por the ſaid jury. Whereupon the jurors aforeſaid, now 
6 —_ appearing to ſpeak the truth of the matters qwithin con- 


. tained, 


CHAPTER. XIX. 410 


tu tained, being elefted, tried, and. ſiworn, as 10 the ſum of 


« Niue Hundred Pounds, in the third count of the avithin 


« declaration mentioned ; and as to the ſum of Five Hundred 


«© Pounds, in the ſtventh count of the ſaid declaration men» 
« tioned; and as to the ſum of Five Hundred Pounds, in the 
« ninth count of the ſaid declaration mentioned; and as the 
10 ſum of Five Hundred Pounds, 20 the thirteenth count of 
&« the ſaid declaration mentioned; and as to the ſum of Five 
« Hmundrtd Pounds, in the ſeventeenth count of the ſaid de- 


« claration mentioned; and as to the ſum of Five Hundied 


% Ponnds, in the twenty-firfl count f the ſaid declaration 
* mentioned; and as to the ſum of Five Hundred Pounds, in 
© the! twenty<third count of the ſaid declaration mentioned; 
9 gs as to the ſum of Five Hundred Pounds, in the taventy«fifth 

% count of the ſaid declaration mentioned; and as to the ſum of 
« Five Hundred Ponnds, in the twenty-ſeventh count of the 
« [aid declaration mentioned; and as'to the ſum of Five Hun- 
1% dred Pounds, in the thirty-fifth count of the ſaid declaration 


* mentioned; making together the "ſum of Five Thouſand 
* Pounds, parcel of the ſum of Fifty Thouſand Pounds, 


« cvithin demanded; ſay, on their oath, that the ſaid Lord 
does one, the ſaid Five Thouſand Pounds, to the ſaid 
« Samuel in manner and form as the ſaid Samuel hath, in 
1 thoſe counts, within complained againſt him. Aud they afſeſs 
« the cofts and charges of the ſaid Samuel, which he hath been 
« put to, about his ſuit in this behalf, to Forty Shillings. 
* Aud as to the ſum of Forty-five Thouſand Pounds, refidue of 
« the ſaid ſum of Fifty ' Thouſand Pounds, within demanded, 
« the ſaid jurors, on their ſaid oath, further ſay, that the 
* ſaid Lord doth not oxve, to the ſaid Samuel, the ſaid 
« Forty-five Thouſand Pounds, or any part thereof, as the oy 
Lord hath, in pleading within alledged.” 
E 'Therefaxe it was conſidered, that the ſaid Samuel mould 
cc recover, againſt the ſaid Lord, his ſaid debt of prve 


c THOUSAND POUNDS, in the third, ſeventh, ninth, thir- 


„ teenth, ſeventeenth, twenty-firſt, twenty-third, twenty. 
« fifth, twenty- ſeventh, and thirty-fifth counts of the ſaid 
Dd 3 e decla- 
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4% CRICKLADE CASE. 


declaration mentioned, parcel of ſaid ir ry THOUSAND 
"POUNDS, above demanded, and the coſts and charges ſo, 
as aforeſaid, aſſeſſed, by ſaid jury; and alſo Two nun- 
% DREBD AND, THIRTEEN POUNDS, for increaſe of his 
coſts and charges, by the\ ſaid count adjudged to him, 
at his requeſt; which ſaid coſts and charges amount in 
the whole to Two: HUNDRED ANB FIFTEEN Poux bs. 
ec And that the ſaid Lord in mercy, &c; And that the ſaid Sa- 
4c - muel be in mercy, Cc. for his falſe claim againſt the ſaid 
4 Lord, as to the ſaid ſam of 'FoRTY-PLVE THOUSAND 
£©: POUNDS, remainder-of the ſaid ſum of Ir THOUSAND 
« POUNDs, above demanded, whereof. ſaid Lord was, by 
« the. jury aforeſaid; above acquitted. And that ſaid Lord 


« go thereof without day, Sc. as by the ſaid record and 


«« proceedings remaining in our ſaid court,. before us, at 
8 ** eftminſter- aforeſaid, more Fully, „ wr 
4 And whereas, after tlie ſaid twenty · fourth day of bn. 

88 . the ſaid year of our Lord one thouſand, ſeven hun- 
dred and twenty-nine, and before the ſaid election of two 
burgeſſes, to ſerve in parliament for the ſaid borough of 
Cricilade, (to wit) on the 11th day of Seprember, in the 
twentieth year of the reign of our ſaid Lord the now 
King, at the borough. of Crictlade aforeſaid,” one Milian 
Hinton; who then and there, and at the time of the ſaill 
election; had a right to vote in that election; did cor- 
 ruptly-aſk the ſaid lord Porchefter, then being Henry Her- 
« Bert, eſquire, to give to him, the ſaid Wiilian Hinton! 
the ſum of Five GIN EAS in money, as and for à gift 
or reward for him, the ſaid William Hinton, to give his 
vote in that election, for the. ſaid Jobn Macpherſon, itt 

© the {aid record and proceedings mentioned, contrary to 
the form and effect of the ſtatute, in that caſe made - and 
provided, whereby and by force of the ſtatute, the ſaid 
William Hinton forfeited the ſam of Five RUND RRB 


POUNDS, of lawful money of Great Britain, for his faid 
Fs — Fr | as 


« And 
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ee And whereas, after che committing of the ſail offence, 
by the ſaid William Hinton, and after the committing of 


the ſaid ſeveral offences, by the ſaid lord Porcheſter, in 
the ſaid declaration of the ſaid Samuel Petrie mentioned, 


and whereof the ſaid lord Porchefter is convicted, and 


within twelve months next, after the ſaid ejection, (to 
wit) on the twenty-ninth day of May, i the year of out 
Lord one thouſand, ſeven hundred and eighty-one, at 
the borough of Crictlade aforeſaid, the ſaid lord Port hefter 
did diſcover, to' one George Richards, that the ſaid Wil- 
liam Hinton kad, on the ſaid eleventh day of September; 
in the twentieth year of our reign, corruptly. aſked him; 
the ſaid lord Porcheſter, then being Henry' Herbert, eſquire, 
to give to him, the ſaid William Hinton, the ſum of vive 
GUINEAS in money, as and for a gift or reward for him, 


ths ſaid William Hinton, to give his vote in that election; 


for the ſaid Jobn Macpherſon, in order, and to the intent; 
that the ſaid George Richards ſhould, upon the ſaid diſ- 


covery, ſo made by him, the ſaid lord Porcheſter, to him; 
* the ſaid George Richards, proſecute the ſaid Wilkam 


Hinton; and that the ſaid Villiam Hintox might be there- 


upon convicted of the ſaid offence, ſo by him committed 


as aforeſaid ; he, the ſaid lord Porchefter, not having 
been, before the time of ſuch diſcovery, ſo made by him as 


aforeſaid, convicted of any offence againſt the ſaid ſtatute.“ 


« And whereas the ſaid George Richards,. upon the faid 


_diſcovery ſo made to him, by the ſaid lord Porcheſten as 
_aforeſaid, afterwards, (to wit) in Trinity Term, in the 
' twenty-firſt year of our. reign, in our court, before us, 


at Mefiminſter aforeſaid, impleaded the ſaid William 


Hinton, in a certain plea of debt, and did thereby de- 
mand againſt him, the ſum of Two THOUSAND POUNDS), 


and did declare therein, that whereas the borough of 


Crictlade, in the county of Willis, was an antient borough, 
and for a long ſpace of time, two burgeſſes of the.. ſaid 


borough had been elected and ſent, and had uſed and 
been . and of right ought to be elected and 
„ & ſent 
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„  CRICKLADE CASE. 


"fas to ſerve as burgeſſes for the fame borough, in che 
ö Fame of this kingdom. And that whereas,” Wc. Ne. 


The whole of the declaration in ATE action f. 15 


. And the faid Elan, by 4 attorney \ 3 and. de. 
te fended the wrong and injury, when, &c, and faid, that 


4 he did not owe to the ſaid George, the ſaid ſum of Two 
te THOUSAND POUNDS, Or any part thereof, in manner and 
«© form, as the ſaid Geerge had above thereof complained 
«« againſt him. And of that he put himſelf upon the coun- 
« try, Je. And the ſaid George did the like.“ | 

4 Therefore the faid ſheriff was commanded, that he 
« ſhould cauſe to come before us at We:/tminſter, on Wed. 

<< xe/day next after three weeks from the day of the Holy 
« Trinity, by whom, Cc. and who neither, Se. to r 
6 nize, c. becauſe as well, &e.” _ 

« Afterwards, the proceedings were a . 
«6 the parties aforeſaid, of the plea aforeſaid, by reſpiting 
«< the jury between them, before us at Vaſiminſter aforeſaid, 
«6 until 7weſday next after the Morrow of All Souls, unleſs 
« our juſtices, appointed to hold the aſſizes, in and for the 
« ſaid county of Wilts, thould firſt come, on Saturday the 
« twenty-eighth day of Fuly, at New Sarum, in the county 
* of Wilts aforeſaid, according to the form of the —_— 
4 jn that caſe made and provided.“ | 

« At which faid Tuęſday next, after the Morrow of An 

* Souls, in the twenty-ſecond year of our reign, before us, 
« at Weftminfler aforefaid, came, the ſaid George, by his 
«© attorney aforeſaid, and-our aforeſaid juſtices of aſſize, 
*© before whom, Ee. did then ſend into our court, before 
c us, at Weftminfter aforefaid, their record had in theſe 
« words; that is to fay. Afterauards, on the day and at the 
ve place within contained, before Sir Richard Perryn, knight, 
1 one of the e of bis majefty's court 7 Exchequer, and 


See oe the cighth for this Declaration. 
« Francis 


CHAPTER XX.. 6 


« Francis Buller, e/quire, one of the juſtices of his majeſty : 
T court .of King's Bench, juſtices of our Lord the King, ap- 
ec painted to take the aſſixes for the county within written, ac 


| T cording 40 the. Form of the Hatute, Ec. come, as awell tht 


ce within. named George Richards, gentleman, as the within 
« zamed William Hinton, by their attornies, alſo within 
e named. And the jurors of the jury, whereof mention 12 
10 within made, being called over, ſome of them, (to wit) _ 
. William Beach, Thomas Vilett, and Lovelace Bigg, 
10 _eſquires, come, and are ſworn upon the ſaid jury and bee 
ec cauſe none of the reft of the jurors of the ſame jury do appear, 

cc therefore others of the bye-ftanders, choſen for that purpoſe 
« by the ſheriff of 1he' ſaid county, at the requeſt of the ſai 
«© George, and by command of the ſaid juſtices, are ane ap- 
«c pointed, according to the form of the ſtatute, &c. And tht 
ec jurors newly appointed, (to wit) Robert Pearce, Henry 
« Getley, John Barnes, John Large, Thomas Hancock, 
r Thomas Payne, Richard Dunning, Paul Randall, and 


4e Thomas Goldney, being called, likewiſe come, and art 


«© favorn upon the ſaid jury. Whereupon the jurors aforeſaid, 
% now here, appearing to ſpeak the truth of the matters within 
cc contained, being elected, tried, and fevorn, as to the ſum of 


e« Five Hundred Pounds, in the firſt count of the within de- 


« claration mentioned, parcel of the ſum of Two Thouſand 


* Pounds, within demanded, ſay, upon their oath, that the 


& ſzid William does obe the ſaid Five Hundred Pounds, to th 


t /aid George, in manner and form, as the ſaid George hath © 
te evithin complained againſt him. And they afſeſs the coſti 
« and charges of the ſaid George, which he hath been put to, 


% about his ſuit, in this behalf, to Forty Shillings. And at 
10 the ſum of Fifteen Hundred Pounds, the reſidue of the ſaid 
«© fam of Two thouſand Pounds, within demanded, the ſaid 
« jurors on their ſaid oath, further ſay, that the ſaid William 
«© doth not owe to the ſaid George, the ſaid Fifteen Hundred 
« Pounds, or any part thereof, as the ſaid William hath, in 
* 1 "g within —_ * 1 85 
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42. CRICRLADE CASE. 


And thereupon in our coir; before us, N 7 was conſi- 
4% dered,; that the ſaid George ſhould recover, againſt the 
4% ſaid William, the ſaid ſum of Five HUN RED PouNDs, | 
«« parcel of the ſaid ſum of Two THovsanD yorunDs, 
4% above demanded, and the ſaid tofts and charges, by the 
« jury aforeſaid, in form aforeſaid, aſſeſſed; and alſo TT T- 
% FOUR" POUNDS, for the increaſe of his ſaid coſts and 


„charges, adjudged by the ſaid court, to the ſaid George, 
e according to the form of the ſtatute, in ſuch cafe made 
ee 


and provided; which ſaid cofts and charges, in the'whole 
«amount to FIFTY-S1x PounDs. And the ſaid William 
« ſhould be in mercy for the ſame. And the ſaid George, 
* ſhould be in mercy, for his falſe claim againſt the ſaid 
«© William, as to the reſidue of the ſaid debt of Two'TRovu- 
„% $AND.POUNDS, whereof he is acquitted by the ſaid jury, 
« in manner aforeſaid. And the ſaid Villiam ſhould go 
thereof, without day, &c. as by the record and proceed- 
ings thereof, remaining in out court, before us at Wef- 
minſter aforeſaid, more fully appears.” 
« Which ſaid judgment, ſtill remains in full force, 
ſtrength, and effect, not in the leaſt reverſed, or made 
void, as the ſaid lord Porchefter, by W and means con- 
«© venient, is ready to verify.“ 8 
© And which ſaid offence, in the ſaid firſt count of the 
ſaid declaration mentioned, whereof the ſaid William 
Hinton is convicted, was the ſame offence, which the ſaid 
lord Porchefter ſo diſcovered, to the ſaid George — 3 
6 as aforeſajd.” | 
And although the ai lord Nee iy rinſing of 
the ſaid diſcovery, and the ſaid conviction. of the ſaid 
William Hinton as aforeſaid, is and ought to be indem 
_ nified, and diſcharged, from the ſaid penalties and coſts, 
ſo recovered againſt him, by the ſaid Samuel Petrie, as 
aforeſaid, and the diſability upon the ſaid judgment, 
nevertheleſs, the ſaid Samuel Petrie unjuſtly threatens to 
e ſue out execution of the ſaid judgment aforeſaid, ſo as 
% aforeſaid recovered, againſt the ſaid lord Porchefter, of 


„% the 


40 
ec 


«6c 


«c 


«c 
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& of the ſaid debt and coſts and charges aforeſaid, againſt 
e the ſaid lord Porcheſter, to the great damage and grievance 
«« of the ſaid lord Porcheſter, and againſt the form and effect 
* of the ſaid ſtatute, in that caſe made and provided.“ 
bs Whereupon the ſaid lord Porchefter hath beſought US, 
« for a fit remedy to be provided for him in this behalf; 
« and becauſe WE. will not have the ſaid lord Porchefter 
«© to be injured in this behalf, WE command you, that : 
„„ having ſeen and underſtood the aforeſaid premiſes, and | 
„having called before you the ſaid parties, and having heard 
«« hereupon their reaſons, T HERE F ORE you cauſe fur- 
4e ther to be done, in this behalf, what of right, and ac- 
«© cording to the law and cuſtom of n ſhall be to be 
« done.“ 
5 Witneſs OURSEL F at eftminfter, the twenty- 
« fourth day of 2 in the twenty. ſecond : 
“year of our reign.” 


— en eee . — — 
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On the 10th of May 9365 Lord e 8 attorney de- 
livered to Mr. Petrie's attorney, his lordſhip's declaration 
in Audita Querela, with directions to plead thereto, within 
the four firſt days of the next Triziry Term, and informing 
him, that if he did not, there wople be judgment for Lord 
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DECLARATION, in Ayvita QuenreLa. 


ANN TERM « 
5 In the Tenty-Woond Year of the Reign of * GEORGE 
c the Third?! | 
| In the KING's BENCH. | 
oy a A « OUR LORD the King hath ſent unto 
46 to wit, his juſtices, aſſigned to hold pleas in his 
court, before himſelf, his certain writ cloſe in theſe 


words, to wit, George the Third, &c, Cc. Sc.“ 
7 | Then 
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425 CRICKLADE CASE. 


Then 1s recited, literatim & verbatim, the whole 


of the writ, which has been ſtated. 


The Wen att proceeds as follows. 


Xe And thereupon 9 on the 5 day, of FR fame 
% month of January, in Hilary Term laſt paſt, came the 
<< aforeſaid Lord Porchefter, by Carey Bayly, his attorney, 
« into the, ſaid court of our ſaid Lord the King, before the 
« King himſelf, and prayed the ſeveral writs of our ſaid 
Lord the King, that is to ſay, the writ of our ſaid 
« Lord the King, directed to the ſheriff of the county of 
% Filts, commanding him to ſuperſede, and ceaſe from all, 


and all manner of execution, upon the ſaid judgment, ſo 


«« recovered by the ſaid Samuel Petrie, againſt the {aid Lord 
« Porcheſter, until the court of our ſaid Lord the King, be- 
4 fore the King himſelf, ſhould have given judgment, upon 
« the ſaid writ of Aub ira QuzreLa, or ſhould have made 


4 further order therein. And it was granted to him.” 


« And alſo, a certain other writ of our ſaid Lord the 
«« King, directed to the ſheriff of Midle/ex, to cauſe the 


cc 
ce 


60 


ſaid Samuel Petrie, to come before our ſaid Lord the King, 
to anſwer of and concerning the premiſes, and further 
to do and receive, that which the court of our ſaid Lord 


«© the King, before the King himſelf, ſhould conſider in 


that behalf. And it was granted to him, returnable in 


+ eight days of the purification of the bleſſed Virgin Mary, 


re whereſoever, c.“ 


«© The ſame day was given to the faid Lo Porchefter 


e« here.” 


« At which day came hace, before our Lord the King, as 


* well the ſaid Lord Porchefter, by. his attorney aforeſaid, 


as the ſaid Samuel Petrie, by his attorney. Whereupon the 
«« ſaid Lord Porchefter prayed leave to declare againſt the 
& ſaid Samuel Petrie, upon his faid writ, until fifteen days 
% from the day of Eafter; and it was granted to him.” 
The fame day was given to the faid Samuel Perie here.” 


5 


66 At 


CHAPTER MX. gay 


ce At which day cometh. before. our Lord the King, as 
<«. well the faid Lord Porchgfter, by his attorney aforeſaid, 
. 25 the ſaid Samuel Petrie, by his faid attorney; and the 
«© ſaid Lord Porchefter counting againſt the faid Samuel Pe- 
<« trie, upon his ſaid writ, faith, that the ſaid Samuel Pe- 
trio, lately in the court of our ſaid Lord the King, before 
« the King himſelf, at Weftminfler, that is to ſay, in the 
« Term of Eaſter, in the twenty-firſt year of the reign of 


« our ſaid Lord the King, by bill, without the writ of our 


4 ſaid Lord the King, impleaded the faid Lord Porchefter, 
« ina plea, that he ſhould render to the ſaid Samuel Petrit, 
4 pxpTY THOUSAND POUNDS, Which he owed to and un- 
9 zuftly detained ahve him. Far that is Se. Se. 


Here is again recited the writ, beginning at this 
part, and ending at the made and provided” pre- 
ceding the laſt paragraph, which begins with 

„ agubereupon; nearly comprehending the whole 

of the writ, The dachi then concludes as 
follows. 

«© "as this the ſaid Lord — is ay to verify. 1 


« WHERE FOR E he prays n chat che 
* aforeſaid Samuel Petrie may be barred from having any 
execution whatſoever, of the ſaid judgment, ſo, as afore- 
« ſaid, recovered againſt the ſaid Lord Porchefter ; and that 


„„the ſaid Lord Porchefter may. be reſtored to all things, 


% which he hath loſt, by occaſion of the judgment aforeſaid.” 


P L E A. 


* 


«TRINITY TERM, 
«« The twenty-ſecond of GeorGE the Third.“ 


« And the faid SAMUEL PETRIE, by Townley 
4% Ward, his attorney, comes and faith, that he, the ſaid 
* Samuel _— by reaſon of any thing, by the ſaid L OR 

POR. 
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428. CRICKLADE'CASE. 


F< POR CHESTER above alledged, ought not to be 
Fo bound from having his execution of the ſaid judgment, 
4 ſo, as aforeſaid, recovered againſt the faid lord Porche/- 
« ter: Becauſe, he ſays, that after the ſaid twenty-fourth 
cc day of June, in the faid year of our Lord one thouſand, 
« ſeven hundred, and twenty-nine, and before the ſaid elec- 
«© tion of two burgeſſes, to ſerve in parliament for the faid 
% borough of Cricklade, in the ſaid record and proceedings 
« mentioned, (to wit,) on the eleventh day of September, 
in the twentieth year of the reign of our ſaid Lord the 
« King, at the borough! of- Cricllad: \aforeſaid, one Robert 
% Hopkins, who then and there, and at che b time of the fad 
«© election, had a right to vote -in that election, did cot. 
« ruptly take and receive, of and from one Jobn Briſtow, 
a large ſum of money; (to wit.) the ſum of yive GIN EAS, 
« as 4 gift and reward, for his, the ſaic Robert Hophins 
giving his ſalid vote in that election, for the ſaid Jon 
% Macpherſon, in the ſaid record and proceedings men- 
1 tioned, contrary to the form and effect of the ſtatute, in 
* that caſe made and provided, whereby, -and by force of 
c« the faid ſtatute, the {aid Robert Hophins forfeited, for his 
« ſaid offence, the ſum of FIVE HynprED Fours,” . 
« And the faid Samuel Petrie further ſays, that after the 
© committing of the ſaid offence, by the ſaid Robert Hop- 
«© ins, and after the committing of 'the ſaid offence, by the 
4 ſaid William Hinton; in the ſaid declaration of the ſaid 
<« George Rithards mentioned, and whereof the ſaid . illiam 
« Hinton is convicted, and within twelve months next after 
e the ſaid election, and before the ſaid lord Porche/fer made 
e the faid diſcovery, to the faid George Richards, of the ſaid 
« offence, ſo committed by the (aid William Hinton, whereof 
« the ſaid William Hinton is convicted as afgreſaid, (to wit,) 


cc 


«© on the thirtieth day of September, in the year of our Lord 


« one thouſand, ſeven hundred, and eighty, at the borough 
«. of Cricklade aforeſaid; the ſaid William Hinton did diſeo- 
« yer, to the ſaid Samuel Petrie, that the ſaid Robert Hops 
c Eins N. on che ſaid eleventh day of September, in the 


- 


cc twentieth 
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ee twentieth” year of the reigh of vur faid Lord. the now 
««. King, corruptly taken and received, of and from the ſaid 
John Briflow, a large ſum of money, (to wit,) the ſam 
«© of FIVE GUI N EAS, as a gift and reward, for his, the ſaid 
% Robert Hopkins, giving his ſaid vote in that election, for 
«« the ſaid John Macpher/on, in order and to the intent, that 
« the ſaĩd Samuel Petrie ſhould; upon the ſaid diſcovery ſo 
«© made, by the ſaid Villiam Hinton to the ſaid Samael Pe- 
e trie, proſecute the ſaid Robert Hophins, for the ſaid of- 
«*« fence, ſo by him committed as aforeſaid ; and that the 
© ſaid Robert Hophins might be thereupon convicted of the 
««. ſaid offence; ſo by him committed as aforeſaid,” he, the 
„ faid William Hinton, not having been, before æhe time of 
« ſuch diſcovery, ſo made by him as aforeſaith;? 8 e of 
« any offence again the ſaid ſtatute.“ D 

« And the ſaid Samuel Petrie further FUN after- 
«© wards, and before the aid lad Peri fie mace the ſaid 
«© diſcovery to the ſaid George Richards, of the ſaid offence, 
„ ſo committed by the ſaid William Hinton, whereof the 


« faid William Hinton is convicted as aforeſaid, he, the ſaid 


% Samuel Petrie, upon the ſaid diſcovery fo made to him, 
«© by the ſaid William Hinton, on the twenty-firſt day of 


ce May, in the ſaid year of our Lord one thouſand, ſeven 


© hundred, and eighty- one, ſued and profecuted out of the 
«- court of our Lord the King, before the King himſelf, at 


% Weftminſter, according to the uſage and practice of the 


« ſaid court, a certain writ of our ſaid Lord the King, called 
*© a Lalitat, directed to the ſheriff of Wiltfhire, whereby 
the ſaid ſheriff was commanded, that he ſhould take the 
«© ſaid Robert Hophins, if he ſhould be found in his baili- 
cs wick, and him ſafely keep, fo that he might have his 
5 body before his faid Majeſty at Weftminfter, on Friday 
< next after the morrow of the Holy Trinity, to anſwer to 
«© the ſaid Samuel Petrie, in a plea of treſpaſs ; and that the 
ce ſheriff ſhould have there then , that writ, and which writ 
«© was ſo ſued and proſecuted, by the ſaid Samuel Petrie, out 
c of the court of our ſaid LET the King, before the King 
% himſelf, 
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430 CRICKLADE CASE. 
e himſelf, with an intent, that the ſaid Robert Hopkins might 
de perſonally ſerved with a true copy thereof, according 
. to the form of the ſtatute, in that caſe made and provided, 
and might thereby be compelled to appear, in the court 
of our ſaid Lord the King, before the King himſelf, at the 


return thereof. And that thereupon, the ſaid Samuel Pe- 


1 trie, according to the cuſtom and practice of the ſaid court 


of our ſaid Lord the King, before the King himſelf, 


24 might, upon the appearance of the ſaid Robert Hophins, 
4 in {auch court exhibit his bill, and declare in the court 
« of our ſaid Lord the King, before the King himſelf, 


<< againſt the ſaid Robert Hopkins, for the recovery of the 


* ſaĩd penalty, and forfeiture of rwveE HUND RED POUNDS, 


* ſo by him forfeited, for his ſaid offence as aforeſaid.” 


«© And the ſaid Samuel Petrie further ſays, that the ſaid 
5 . Robert Hophins appearing, in the faid court, according to 
the exigency of the ſaid writ, he, the ſaid Samuel Petrie, 
* on: the ſaid Friday next, after the morrow of the Holy Tri- 
* zity, in the ſame Trinity Term, in the twenty-firſt year of 
*© the reign of our ſaid Lord, the now King, in the court of 
«© our faid Lord the King, before the King himſelf, at Y/7- 
% minfler, exhibited his bill, and declared againſt the ſaid 
Robert Hophins, in a plea of debt, and did thereby de- 
mand, againſt the ſaid Robert Hopiins, the ſum of ons 
THOUSAND POUNDS; thereby complaining and declar- 
ing; For that whereas, the borough of Cr:ic#/age, in the 
county of Vilit, was an antient borough, and for a long 
« ſpace of time, two burgeſſes of the ſaid borough had been 


66 


* elected and ſent, and had uſed and been accuſtomed, and 
of right ought to be elected and ſent, to ſerve as bur- 


75 geſſes for the ſame borough, in the parliament of this 
46 kingdom. And that, Sc. Cc. Sc.“ 


The whole of the declaration. in the action is 
recited *. 


See chapter the ſixth for this Declaration. 


ECHAPPER IX. 63. 


« And the ſaid Robert Hopkins, by Carey Bayly, his attor- 
© ney, came and defended the wrong and injury, when, 
c Cc. and faid, that he did not owe to the faid Samuel Pe- 
trie, the aforefaid ons THOUSAND' POUNDS, or any 
part thereof, in manner and form as the ſaid Samuel Pe- 
trie had above thereof complained againſt him, and of 
*< that he put himſelf upon the Ne And the * Sa- 
of 1 Petrie did fo likewiſe. 15 

** THEREFORE it was a - by. the Git 
60. court, that a jury ſhould come thereupon, before our ſaid 
ce Lord the King, at V. eftminſter, on Wedneſday next after 
« three weeks of the Holy 75 rinity, by whom, Oc. who 
«« neither, Ge. to recognize, Cc. becauſe as well, c. the 
« ſame day was given to the ſaid parties there, Woe”: 
«© Afterwards the proceedings were continued between the 
« parties aforeſaid, of the plea aforeſaid, by reſpiting the 
Jury between them, before our Lord the King, at g- 
«© minfler, until Tue/day next, after the morrow of Al! Souls, 
<«-unleſs the King's juſtices, | aſſigned to hold the aflizes, in 
«and for the county of Milis aforeſaid, ſhould firſt come, 
«« on Saturday the twenty-eighth day of July, one thouſand, 
« ſeven hundred, and eighty-one, at New Sarum, in the 
« county of W#/'lts afore ſaid, according to the form of the 
«© ſtatute, for default of the jurors, &c.“ 

At which faid Tue/day next, after the morrow of All 
*« Fouls, in the twenty-ſecond year of the reign of our ſaid 
« Lord the now King, before our ſaid Lord the King, at 
© Weftminſter, came the faid Samuel Petrie and Robert Hop- 
« tins, by their reſpective attornies aforeſaid. And the 
« ſaid juſtices of our ſaid Lord the King, before whom, 
„Sc. did then ſend into the court of our ſaid Lord the 
King, before the King himſelf, at Veſtminſter aforeſaid, 
their record had before _ oy theſe WAY that is to 
«ſay : 

' © Afterwards, on the day and at the place within contained, 
e« before Sir Richard Perryn, knight, one of the barons of his 
8 Maia s court of Exchequer, and Francis Buller, e/quire, 
et: ont 
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432 CRICKLADE CASE. 


2 one of tbe Juſtices, of his Majeſty s court :of King's Bench, 
4 juſtices F our Lord the King, appointed | zo take the aſſixes 
ce For the county within awritten, according to the form of the 

et Halute, &c. come, as well the within named Samuel Petrie, 
« e/quire, as the within named Robert Hopkins, by their at- 
1 tornies, alſo within: named. And the  Jarors of the Jury, 

e mention is within, made, Being called over, ſome, of. 
78 „ (zo wit,) Richard Southby, Thomas Maundrell, 
sf _ Montague, James Montague the younger, William 
5 Beach, Henry Biggs, 1 Thomas Vilett, and Lovelace Bigg, 
45 eſquires, come and are feoorn upon the ſaid jury; and be- 


2 cauſe none of the reft of. the Jurors Us the ſame jury do pn 


<< gear, therefore. other 0 oi the byfanders choſen For that pur-, 
r poſe, y by the frriff of the aid county , at the requeſt of the, 


4 Jaid Sam ael, and by command of the ſaid juſtices, are anew 


15 appointed, according . 70 the Form of tbe Aatute, ec. And 
cc the jurors. 72 newly appointed, (zo wits) Robert Harding, 
<< Jobn Manley, Iſaac Kingſton, and Paul Randall, being 
Ce. called, likewiſe come and are ſworn upon the ſaid Jury. 
* N hercupon the jurors aforeſaid now here, appearing t to. ſpeak 
8 J the truth of the- matters within contained, Being eledted, ; 
75 trial, and fern, . as to the ſum. of FIVE, HUNDRED., 
ce, POUNDS, in the fin. ft count of the within 8 men- 
tioned, parcel of the Jum of ONE, THOUSAND POUNDS, 
cc avithin demanded, ay, upon their oath, that the ſaid Ro- 
bert dces owe the Jane to the Said Samuel, in manner and, 
& form, as the aid Samuel Bath, in that count, within com- 
* flained againſt bim. And they aff 22 the cos and charges of. 
« the ſaid Samuel, which he hath been put to about his ſuit 
* in this behalf, 72 FORTY, SHILLINGS, And as to the ſum 
ec of FIVE HUNDRED POUNDS, in the fecond count of the 
« ſaid declaration mentioned, refidue of the ſaid fam of ONE. 
ag THOUSAND, POUNDS, within demanded, the Jaid jurors, 
4 on their ſaid oath, further ſay, that the ſaid Robert doth. 
% not owe the ſame,» or any part thereof, to the ſaid Samuel, 


, . a the Keil Robert hath, in ee within alledged. 5 


N 


a 5 


«© THERE- 


enA TTA ilk u 


55 THEREFORE it was conſidered and adjudged by 
4 the ſame court, that the ſaid Samuel ſhould recover againſt 
be he ſaid Robert, the ſaid debt of FIVE HUNDRED POUNDS, 


in the firſt count of the ſaid declaration. mentioned, par- 
tc cel of the ſaid. ONE THOUSAND POUNDS, therein abovg 


4 demanded; and the coſts and charges, ſo as afore aſſeſſed 
= by the ſaid jury; and alſo THiRTY THREE POUNDS, 


„ TE $HILLINGS, for increaſe of his ſaid coſts and charges, 


„ by the faid court then adjudged to him, at his requeſt ; 
«« which faid coſts and charges amounted in the whole, to 
„ THIRTY FIVE POUNDS, TEN SHILLINGS: And that the 
1 ſaid Robert ſhould be in mercy, c. and that the ſaid 
"08 Samuel ſhould be in mercy, ic. for his falſe claim againſt 
t« the ſaid Robert, as to the ſaid ſum of FIVE, HUNDRED 
« PQUNDS, in the ſecond count of the ſaid declaration men- 
© tioned, rehdue of the ſaid ons THousand POUNDS, 


cc thereby above demanded, whereof the ſaid Robert was, by 


* the jury aforeſaid, above acquitted. And that the ſaid 
«« Robert ſhould. go without day, Ge. As by the record and 
<< proceedings thereof, remaining in the ſaid coutt of our 
*« ſaid Lord the King, before the King himſelf, at We 5 
1 minfler aforeſaid, appears.” 
« Which ſaid judgment remains in full force aid effed, 
© not in the leaſt reverſed or made void.“ 
„ And the ſaid Samuel Petrie avers, that the faid offence 
te in the firſt count of the ſaid declaration of the ſaid Samuel 
Petrie, againſt the ſaid Robert Hophins, mentioned, where- 


* of the ſaid Robert Hopkins is convicted, was and is the 


te ſame offence, which the ſaid Williani Hintos ſo diſcovered 
© to the ſaid Samuel Petrie as aforeſaid, to wit, at the bo- 
trough of Crichlade aforeſaid.” 

« And the ſaid Samuel Petrie avers; that the aid judg- 
«© ment, ſo given by the ſaid court of our ſaid Lord the 
1% King, before the King himſelf, againſt the ſaid Robert 
* Hepkins, was in fact given; before the ſaid judgment was 
** given by the ſaid court, againſt the ſaid William Hinton, 
* in the ſaid action ſo commenced againſt him, by the ſaid 

Ee % George 
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434 CRICKLADE CASE. 


&« George Richards as aforeſaid.” v HE REFORE the fa 
* William Hinton, by means of fuck Aifcovery, "16" 'by Him 
ec made as aforeſaid, and the faid conviction of the aid Ro- 
« 'bert Hopkins thereupon, was, aud ought, by virtue of the 
4 Ratute 3 in that caſe made and provided, to be indemnifted 
4 from the ſaid penalty and coſts, ſo recovered againſt him 
8 by the ſaid Geirge Richards as afoteſald, . and the diſability 
upon the ſaid judgment. -- 

% And the ſadid Samuel Petrie further faith, that the faid 
% William Hinton, in order to obtain ſuch indemnity, and 


45 diſcharge from the ſaid penalty and coſts, and the ſaid 


tc "diſability, on the twelfth day of February, in the twenty- 
4. ſecond year of the reign of our ſaid Lord, an” now King, 
* "ſued and proſecuted out of his Majeſty” $ high court of 
20 Chancery, at Weftminfter, his Majeſty s writ of Aulita 
te 1 againſt the ſaĩd George Richards, directed to the 

& juſtices, aſſigned to hold pleas before the King himſelf, 


t thereby 'commandiig them, that they ſhould call before 


ec thein the ſaid George Richards, and William Hinton, and 
7 Tuch others as it ſhould ſeem meet to them to con- 
ee che, and having heard the aforeſaid parties, and their 
«c ſeveral reaſons, they ſhould cauſe to be done full and 
te ſpeedy Juſtice to the ſaid parties, which of right, and ac- 
6c cording to the laws, ſtatutes, and cuſtoms 'of this King- 
20 dom, they | ſhould ſee ought to be done. Which faid writ 
Th of - Audita Auerela has been received, and AELOWED, by 
70 the faid Jaltices, and f is ſtill depending, and undeter- 
ec "mined," in the ſaid court of our Yaid' Lord the Rivig, be- 
40 fore the King himſelf, at "Weftminſter” . 

« Wherefore he prays judgment, and that the recovery ſo 
. obtained | by the ſaid Samuel Petrie, againſt the ſaid lord 
c6 . Porchefter, as aforeſaid, may "Rand in 1 its full force and 
5 lest, and that he may have execution thereof, Sc,” 
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. Nad this, the ald Samuel Petrie i 78 ready to verity. . 


5 en Pp TER XIX. 


R M N I 1G N I ON. 
«TRINITY TERM. 
*. Rad GEORGE III.?“ 


1 Id the laid Jord PORCHESTER ſays, that the fail 
« « SAMUEL PE TRI E, by reaſon of any thing by him 
« above in pleading alledged, onghi not to have execution of 
« the ſaid. judgments ſo as aforeſaid recovered, -again(t the 


«ſaid lord Porobefer, becauſe, be ſays, that the faid,jadge 


64 ment ſo given, by the ſaid court. of our ſaid Lord che King. 
cc before the King himſelf, againſt the ſaid Willigm Himon, 
in the Hic s action ſo commenced againſt him, by the ſaid 
7: George Richards, 3 as aforeſaid, was given, before the ſaid 


« judgment was 'given, by the faid court againſt the ſaid | 


0 Robert Hopkins ; without this, that the faid judgment, ſo 
« given by the faid court of our ſaid Lord the now King, 


cc before the King himſelf, againſt the ſaid Robert Hophins, 
was given, before the ſaid judgment was given, by the 


„ {aid count, apainſt t the ſaid William Hinton, in the ſaid 


« action, ſo commenced againſt him, by the faid George 
& Richardi, as afgrefaid, in in manner and form, as:thefaid 


&« Samuel Petrie hath, in and by his ſaid plea, alledged. 
« And. this the ſaid lord Pergheſter is ready te verify. 
0 Wurgkroge he ꝓrays judgment, and that the aforeſaid 
e Samuel Petrie may be barred, from having any execution 


1 whatſoever of the ſaid judgment, ſo, as aforeſaid, reea - 


cc vered againſt the ſaid lord Porcheſter ; ; and that he, the 
0 ſaid lord Borcbeſten, may be reſtored to all things, 17 
* he hath coſt, b occaſion of the judgment Afgreſaid,”! 1 


F EEA BALDWING. 
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436 CRICKLADE CASE. 


MR J O IN: D BM. 
«TRINITY TERM, 
« 22d GZ OAO III. 


% And the faid SAMUEL PE TRIZ as before fas, that 
«« the ſaid judgment, ſo given by the faid court of our faid 
« Lord the King, before the King himſelf, againſt the ſaid 
Robert Hopkins, was given, before the ſaid judgment was 
given, by the ſaid court, againſt the ſaid Nilliam Hinton, in 

«<_ the ſaid action, fo commenced againſt him, by the ſaid 
© George Richards as aforeſaid, in manner and form, as the 
« ſaid Samuel Petrie hath, in and by his PA alledged. And 


« this, the ſaid Samuel Perrie ars ink be enquired 1 
4 Au 8 gl 


— 


« GEO. WOOD.” 
'D E M IT R R E R. 


bt *MICHAELMAS TERM, 


4e b. the Oy: Year of the Reign of Ring Groroe 
5 | the Third.” 


"A And 41d Lord PORCHESTER, as to the ſaid 
ec plea of the ſaid SAMUEL PETRIE, by him above, 
« by way of rejoinder, pleaded, to the ſaid plea of the ſaid 
lord Porchefter, by him above, by way. of reply, pleaded, 
to the (aid plea of the ſaid Samuel Petrie, by him above, 

„ pleaded. in bar, ſays, that the ſaid Samuel Petrie ought 
«© not, by reaſon of any thing in the ſame plea alledged, 
in manner and form as the ſame is above pleaded, to 
e have execution of the ſaid judgment, ſo obtained by him, 
the ſaid Samuel Petrie, againſt the ſaid lord Porchefter - 
*© Becauſe, he ſays, that the ſame plea, in manner and 
« form as the ſame is above pleaded, and the matters 
ce therein contained, are not ſufficient in law, for the faid 
„% Samuel Petrie, to have execution of his ſaid judgment, ſo 


66 obs 


HARTZ wy 


« obtained by him, the ſaid Samuel Petrie, againſt the ſaid 
« lord Porcheſter; to which ſame plea, in manner and form, 
* as the ſame is above pleaded, the ſaid lord Porcheſter is 
« not under any necellity, : nor obliged by the law of the 
“land, to anſwer,” 
“ And this he is ready to verify. WnurRETORR, for 
« want of a ſufficient plea of the ſaid Samuel Petrie in this 
« behalf, the ſaid lord Porchefter prays judgment, and that 
the ſaid Samuel Petrie may be barred, from having his 
execution of the ſaid judgment, ſo by him, as afore- 
* ſaid, recovered againſt the ſaid lord Porchefter.? - 
% And for cauſes of this demurrer in law, the ſaid. lord 
% Porchefter, according to the form of the ſtatute in ſuch 
«© caſe lately made and provided, ſhews to. the court here, 
<< theſe cauſes following, (to wit); for, that it appears 
« from the proceedings in this cauſe, that the ſaid judg- | 
«| ment againſt the ſaid Robert Hopkins, and the ſaid judg- 
«© ment againſt the ſaid William Hinton, were given at one 
* and the ſame time, that is to ſay, on the ſame Tue/day 
« next after the Morrow of All Souls, and therefore, the 
% ſaid averment, in the ſaid plea contained, that the ſaid 
judgment ſo given, by the ſaid court of our ſaid Lord the 
4 King, before the King himſelf, againſt the ſaid Robert 
«« Hophins, was given, before the ſaid judgment was given, 
« by the ſaid court, againſt the ſaid William Hinton, in the 
c faid action ſo eommenced againſt him, by the ſaid George 
« Richards as aforeſaid, is wholly inadmiſſable, and ought 
4% not to have been offered; or, if the ſame were admiſ- 
«« ſable, YET, that the matter therein averred, being mat- 
<« ter of record, ought to have been verified by the records 
«© of the faid judgments, and to have been determined by 
«© the court here, Warreas the ſaid Samuel Petrie hath en- 
«© deavoured to put the ſame in iſſue, to be tried by the 
«© country. And for that the ſaid Samuel Petrie, hath not 
offered by his ſaid plea, to verify the ſame, or the mat- 
* ters therein alledged, by the records of the judgments 
10 f in a the faid plea mentioned, or by any record whatſoever. 
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CRICELADE CASE. 


. And for chat the ſaid plea is, in other reſpects, dude 
. _ rr nen and informal.“ 


N 24 IN 


101npen 1N DPEMURRER. 
| Filed the, 26th KNevenber 1782. 


| aan the ſaid SAMUEL PETRIE fays, that the 
«« plea aforeſaid, in manner and form aforeſaid, by him, 
% the ſaid Samuel Petrie above, by way of rejoinder, pleaded, 
and the matters in the ſane contained, are good and ſuf. 
* ficient in law, for the ſaid Samuel Perrit to have execution 


* of his ſaid judgment, ſo obtained by him, the ſaid Samuel 


« Perrie, againſt the ſaid lord Parc hefer. Which ſaid plea, 
4 {6 above pleaded by way of rejoinder, and the matters 
er therein contained, he, the ſaid Samael Petrie, is ready to 
verify and prove, as the court ſhall award. And becaufe 
*© the ſaid lord Porchefer hath not anſwered the ſaid re- 


re joinder, nor hitherto, in any manner, denied the ſame, 8 


c he, the ſaid Samuel Petrie, prays judgment, and that he 
may have execution of the ſaid judgment, ſo recovered 
rc by him, the ſaid Samuel AT n the ſaid lord Por- 
cc ane. W575 


5 UT becauſe the court of our ſaid Lord the King, 
now here, is not yet adviſed what judgment to give, of 


«@ Bo. oO 


53 


and upon the premiſes, therefore a day is given to the 


- & faid parties, before our Lord the King, at Weſtminſter, 
% till the Octave of Saint Hilary, to hear their judgment, 


of and upon the premiſes; becauſe, the court of our Lord 


„ the King, is not yet avis. what ane to = 
* FR. > 7 | 


| I 


«2 


H1L- 


CHAPTER X 470 


wir [4 H FL ART TERM. 


E 


8 


f Friday, the th of February 1783. 


Mr. BALD WIN. 


60 My Tonk, This caſe of lord Portchefter and Petrie, 
comes before the court, on a writ of AupiTa QUERELA.” 
The pleadings, which in themſelves are long, I muſt 
ſtate Fully, in order to make them underſtood. _ 


| He then recited = . of che pleadings. 


„In the argument of the preſent eas, I ſhall ſubmit to 
the court my ſentiments upon the pleadings, as, in point 


: of evidence, they now ſtand, and take them up, on the 


ground of the objections ſtated upon the record, and the 
cauſes of demurrer aſſi igned, in purſuance of the ſtatute. 
3 mall firſt conſider the objection, which, upon the 


record, is laſt ated ; ; that the iſſue to be tried being mat- 
ter of record, ought not to go to a jury, but is alone 
proper, for. the inſpection and deciſion of this court. I 


am poſſeſſed fully of all the circumſtances, that attended 
the giving of theſe judgments, which are freſh in the me- 
mory of the court, and will not be found immaterial to my 


argument.” ., 
* It has — 3 upon all hands, that though 


applications were made to ſtay the judgments, that the judg- 
ments were all ſigned, on the ſame day. The queſtion 


upon the rules to ſhew cauſe, which had been granted, was 


fully argued, and the court being clearly of opinion, chat 


the parties had not purſued the proper mode, after a day or 


two's conſideration, diſcharged the rules, and ordered all 


the judgments to be entered up at the ſame time, but po- 


 Htively directed, that no execution ſhould be ſued out, upon 
thoſe judgments. This was the Hope direction of the court. 


I have a full note of what paſſed.” 
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A1 | CRICKL ADE CASE. 


«« Now I centend, that the very inſtant. your Lordfhips 
_ diſcharged thoſe rules, and ſaid, ave muſt give and do give 
Judgments for the plaintiffs in all, that was the inſtant of 
giving the judgments, and therefore it cannot be contended, 
from the circumſtance of one caſe being laid before the 
other, that one judgment was given before the other. It 
never could have been the intention - of the court, to give 
preference to the man, who could moſt expeditiouſly run 
from Weſtminſter Hall, to the King's Bench office in the Tem- 
ple; or if two got there at the ſame inſtant of time, to the 
man who happened to be the ſtrongeſt, or who, by having 
the longeſt arm, got his paper to the Maſfer before the 
other. This could never have been the intention of the 
cpurt; and yet the allegation upon the record here i Is, that 
one judgment was given before the other; 91 chat it was 
ſigned, but given, before the other.” 

I believe that my learned friend upon the other ſide, 
who has laboured pretty much, cannot produce a caſe, 
where there has been an iſſue, like the preſent, taken upon 
record ; though he may produce caſes, where iſſues have 
been taken upon the fact, perhaps that of ſuing out the 
writ. This I believe he will be able to do, and if he thinks 
it to the point, I hope I ſhall be able to give to it a ſatiſ- 
factory anſwer “. 

e There is a caſe in gth Coke 24. "The Abbut of Strata 
Mercella, and Owen Vaughan, where it is laid down, that 
there are divers manners of trial, allowed by the common 
law, beſides the three in that caſe : that matters of fact were 
to be tried by jyrors ; matters of law by the Judges ; j and 
matters of record, by the record itſelf,” 

That which judges do, as judges, ſhould not be tried 
by a Jury. If an infant appears by an attorney, it is error, 
and ſhould be tried by a jury, for the making a warrant of 
attorney is the act of the party, and not the act of the court. 
Whenever the act of the court is put in iſſue, it is to be 
tried by the court. In Coke Littleton 117 B. where there is 
E record of a proceeding in a court of record, it muſt be tried, by 


the 


CHAPTER XIX. 1 


the court of record itſelf. And 1 think I may venture to aſ- 
ſert, that a ſingle inſtance cannot be produced, where the 
thing to be tried by the court, has deen og in iſſue, to ” 
tried by the country,” 

« To proceed to the objection, that the averment made 
by the defendant, in the rejoinder, that the judgment given by 
the court againſt Hopkins, was before the judgment was given 
by the court againſt Hinton, is wholly inadmiſſible. It may 

be material to obſerve, that he ſtated as a defence; in his 
own plea, that both the Judgments were given upon- the 
ſame day, namely, 7. ueſday next after the Morrow of 4/1 
Souls, The fact however is, that neither of the judgments 
were in fact given, upon that day; but this does not ap- 
pear, becauſe every judgment ſigned in term, unleſs for 
particular purpoſes, has relation to the firſt day of the term. 
The judgments in the preſent caſe were ſigned after ow 
rules were diſcharged.” 

There is the caſe of Hutchinſon and a in 2d Te- 
wintz 141. An information for uſury. The memorandum 
was of the term of Saint Michael, and the defendant pleaded, 
that before the exhibiting that information, namely, in the 
ſame term of Saint Michael, another perſon exhibited an in- 
formation againſt him, for the ſame uſury, and obtained 
judgment. The informer demurred. There was judgment 
for both informers, which, as here pleaded, referred to the 
firſt inſtant of the term. There is alſo the caſe of Jackfes 
(quitam) againſt Gifling, in Strange 1169.“ 

« My Lord. It has been held, that the law in compu- 
tation does not allow of fractions and diviſions of a day, 
if it did, it would prove the mother of confuſion and con- 
tention. In particular queſtions, the courts have perhaps 


gone into facts, where great injuſtice would otherwiſe have 


been done ; but in a caſe like this, where there are records, 
there neyer was an interpoũtion * the e to wg into a 
fraction of a day.” 


* The caſe of Pys againſt Cooke, in Hobart 128, and 
Moore 864, was an information exhibited by Eye againſt 
Cooke, 
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442 CRICKLADE, CASE. 


Cost. a. clergyman, far taking of 3 Serjeant dane; 
moved, that another informer exhibited another informa- 
tion, for the very ſame offence, on the ſame. day. The 
court adviſed to plead the truth of his caſe, as It was a 
ſufficient bar to hoth; for there being no precedency of (uit, 
to. attach. i it to either, the court could give judgment for nej- 
ther. Phone. is alſo a caſe in 2d Burrow 95%", 


afigned. upon this demyreer, it would not be neceſſury for 
me, to go further into the huſineſs; yet, I would wiſh to 
take now, in this ſtage, my objection to the plea itſelf; for 
I contend, admitting the whole to be well pleaded, and true, 
that 1t,ought not to defeat lord Poricheſter's claim, to the in- 
demnity of the act. In this plea, the defendgnt has alledged, 
chat lord Poreche/ter ought not to be exempted from the pe- 
nalties recovered agginſt him, becauſe Hinton, Who was dii- 
covered by his lordſhip, has alſo diſcoyered He epkins ; ; and 
Although Richards recovered a verdict againſt Hinton, and 
has a judgment thereon, he alledges, that this ſnould not 
exempt lord Portebeſter, becauſe Hinton has ſued out a writ 
. of Audisa Querela, to he relieved om that vepdict, en 5 
ſuit is ſtill depending. wt "RY | 

6 The Riectien to his plea i 15 upon two points. "The 
Kn! 18, that it appears, by the defendant” 5s own ſhewing, that 
. the ſuit of Hinton is fill depending, z and has never yet been 


determined therefore, æon couſat that be may, by that, be 


reljeved. Notwithſtanding this, Mr. Petrie contends, though 
Richards has; the, judgment: of, the court, that it is not a 
judgment, that will intitle lord Port cbeſtier to exemption, 
and: wiſhes your lordſhip, in this collatorial, way, and in a 
. Cafe, with which Hinton has nothing. to do, to. decide, that 
Hinten has not been convicted, and ought. not to pay the 
penalty; whereas, by the judgment upon his Audita Querela, 
ĩt may afterwards be determined by, the court, that he has 
been convicted, and is liable to all the conſeqyonees of that 
+ td had e Kaige i 2: 

bie an E Upon 
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N ri ſerond point; admitting that — has this 
1 Querala, that it had now been decided, and that, 


by it, he was relieved from the penalty and difebility, by | 


the clauſe of exemption ; I mean to contend, that lard Port- 
cheſter likewiſe is intitled to his exemption, under * Sth 
clauſe of the act of parliament “ 

Will it be ſaid, that when the eee. this « court 
was given, in the action againſt Hinton, that lord Parte heſler 
had not convicted Hinton, ſo as to intitle him to this exemp · 
tion? Hay not lord Portcheſter done every thing, that he is 
required by this clauſe to do? He bas made a diſcovery, 
in conſequence of which an action was brought and tried, 


a verdi& was obtained, and judgment given. All is admitted 


in the plea. Suppoſe, after conviction, bis majeſty out of 
his great clemency, choſe. to pardon. an offender z could it 


be contended; with any appearance of good ſenſe, that the 


informer was not intitled to the benefit of his information, 
becauſe his majeſty had pardoned the offender ? Is it ne- 
ceſſary, that the accomplice, or informer, would Jes to the 
execution of the criminal?eꝛ: 
Lord MANS F IE L D. of Gan the king — on this 
offence? ? | | | 
Mr. BALDWIN. No, my Lord. | 
Lord MANSFIELD, * Suppoſe the king * 
an offence, before trial, would the diſcoverer be intitled?“ 
Mr. BALDWIN. I do not know that he would; 
but in this caſe, there is a conviction. I have, upon this 
occaſion, enquired what the practice has been, and I have 
received information from the office at the Old Bailey, that 
wherever a reward or pardon is offered to an accomplice, or 
diſcoverer of any felony, to be paid npon conviction, the 
very moment the jury has brought in their verdi& Guilty, it 
-is deemed a conviction, and the * is . the 
reward.“ 


e Jn — pleas of the Crown, fol. 14. ſec. 9. it.is 


laid down, that he who is condemned upon a demurrer, or 
| 24510 dicit, is ſufficiently convicted within the act. J ſhould 
ſup- 
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ſuppoſe,” whenever the judgment of this court is given 
kick the party, he is convicted within the meaning of this 
clauſe. The ſame doctrine is laid down in 5 Coke 58. Fof- 
ters caſe: in 3d Inflitute 130: and in 2d Hawkins 288.” 
e Suppoſe Richards had obtained a verdict, and got a 
judgment againſt Hinton, of Trinity Term; and this judg- 
ment had been produced at the aſſizes upon the trial, would 
not lord Portebeſter have ſucceeded in the very action? 
Would not a verdi have been found for him? There can 
be no doubt but there would. The ſame thing has been 
done in ſome of theſe very Cricklade caſes. An action for 
bribery was brought againſt Thomas Mann Gunn, which came 


on to be tried at Saliſbury, Gunn, upon a plea of ail debet, 


produced a judgment, which Mr. Petrie had obtained againſt 


one Briffow, by his diſcovery, which was admitted in evi- 


dence, and Guzrn was acquitted. The judgment of this 
-court, has always been held a ſufficient indemnity. It is 
neceſſary to have judgment, before a man can be ſaid to be 
convicted; but I contend, that the moment judgment is 
given, the man is convicted, ſo as to intitle the diſcoverer, 


to the exemption of the act.“ 


<< Theſe caſes I ſubmit, in the preſent i of this bu. 
fineſs, to prove that, upon theſe pleadings, no cauſe is 


ew, no reaſon is given to the court, why lord Port- 


ebefier ſhould not be exempted, according to the eighth 
clauſe, in the 24th chapter of the zd of George the ſecand,” 


 » 


Mr. w O o D. 


7 May 3 it pleaſe your Lordſhip, to favour me on he part 
of Mr. Petrie. When the objections which have been 
taken come to be conſidered, J apprehend, they will be 


found to have no weight at all. Mr. Baldwin has ap- 


pealed to the court for their recollection of a great 


number of circumſtances, which have paſſed upon this 
- bufineſs. This I confider equally objectionable, as any 
thing he has ſtated. I have heard of trial per pais, and 


by 


CHAPTER XIX/> 3 
by record, but I'never Heard. of wah by I 


court! 5 
„„ FThere is one part of the RY in which Mr: Wise 
is not correct. The judgment againſt Hopbiur was ſigned 


regularly, after the firſt four days of the term, and not de- 


layed by any motion whatever; and that is the judgment, 


by which Hinton claims his indemnity. There was no ob- 


jection made to this judgment; there was no mention of a 
new trial, on the 13th November, when it was ſign 11 
- 66 There is a point which has not been touched upon, 
and which I ſhall beg leave to ſubmit. to the court. The 


objection which my lord Portcheſter- now takes, he ought: to 
have taken, at an earlier ſtage of the pleadings. It is not 
open to him now, by way of ſurrejoinder. The allegation 
objects to Mr. Petrie's alledging in the plea, that the judg - 


ment againſt Hopkins, was prior to the judgment . againſt 


Hinton. This is matter of fact. If it had been matter of 


record, lord Portchefter, inſtead of repleading as he has done, 
and offering the traverſe, ought to have taken 1 
rer at firſt, and objected to the plea.” 


Mr. Juſtice BULLER. «© You are ets into the | 


firſt form of pleadings.” ; 
Mr. WO OD. Not the matter ca form.” 


Lord MANSFIELD. 6 Is not this ple a mater 


of form? G7 

Mr. WOOD. In this * it is alledged, as a | mat- 
ter of fact. If lord Portebeſter objected to that, he ought 

to have aſſigned it as a ſpecial caſe of demurrer, and ſaid, 

it is a trial by record, and ought to be tried as matter of 


record, by the court. But this he does not. He takes 


the traverſe upon him, in the manner and form as is al- 


ledged in the pleadings, he offers an iſſue upon it, he ſtates, 


by way of inducement, as a matter of fact, that his judg- 
ment was prior to our judgment, and concludes with a tra- 
verſe, offering an iſſue upon the fact alledged in the plea. 
Mr. Petrie joins iſſue; lord Portchefter then comes and ſays, 


no ſuch traverſe ought to be taken, Shall this be permitted 


do 
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to him, when he has not aſſigned ite as cauſe:of demurrer, 
to be matter of record? Ought he not to have aſſigned it, 
as cauſe of demurzer.? He; offers, himſelf an iſſue, in a 
mode and form io be alledged as matter of fact, and triable 
per pais; he offers an iſfue, the other party joins, and then 

he takes the objection. Shall chis be allowed? Upon ſuch; 
a cauſe ſhewn, and where the matter af ſorm is Wrong, It! 
ought to be taken advantage of, in the very firſt inſtance: 
it ought to be aſſigned, as a ſpecial caſe of demurter. A: 
man cannot came in a ſubſequent ſtage, and make his ob- 
Jeſtions. ro any of che antecedent pleadings. Mhether mat 
ter of :fecardy or: not, if one party chuſeb to tender an iſſue, 
which! he does by the traverſe mode and form, and the 
other. party-Jjoins, he cannot object to it afterwards.” -- 
2 The odjection ĩ is, that this is an iſſue to be tried by the. 
chuntry, which ought to be · tried by the record . You yours: 
ſelf have tendered that Sue, in manner and form as al- 

ledged in the plea, and you cannot be permitted to chiect 
to ĩt ma]. What chicanery is this? Parties, at this rate. 
would go on to every length of pleading. If che matter of 
form was wrong, lord Portchefter ought to have aſſigned it 

as à cauſe of — and not e 0 an wie, in the 

mer, ame: * 

Rut let us conſider the objeRion this bon a matter et 
able by record. Cafes have been cited, which prove a po- 
ſition, I da not mean to controvert, for certainly what is 
matter of recond, muſt be tried by the record; there is no 
other mode of trial Whatever. Here is no queſtion upon 
theſe two j adgments, they are admitted to have been given, 
ur the manner as alledged in the: plea and replication. There 
is no diſpute about the record, or what it contains. They 
appear both to have been given on one and the ſame day; 
there is no contradittion to that, by the allegation which is 
put in iſſue. But the allegation is, that both the records 
being admitted to be, on one and the ſame day, yet, that 
there is a priority in the ſuit againſt Hopkins. The judg- 
ment againſt Hypkins, ' was. given before che judgment againſt 

Hinton, 


en FA A . For 


Bild” u is not an 'allegation, coatheies ien the te- 
cord, becauſe bbtH' the records are admitted to be upon one 
and the ſame day; but it ne 2 rr in che de giving 
of the judgment. n 


Now this, it is ſaid, ——— 177 bind. iT 


ſubmit that it is impotie to try It by record; for there can 
be no trial of the priority of judgments, given upon the ſame 
day, by ally record. | It does not appear, by the record of 
the court, which of the judgments are prior. From the 
rolls of the court; your Lordhip Will find, that Judgments, 

which have been entered a month after other Jadgtnents, 
will ſtand firſt upon the record, that the judgment given to- 
day will perhaps ſtand beford judgments, given oh the firſt 
day of the term, for they arè entered in the manner. they 
are brought ih. There is nothing to aſcertain ths time of 
Living jadgments, except it happens, that they are given 
upon different days of the term, for the Maſter, upon the 
record of the judgment, marks the day when the judgment 


Was ſigned; ſo chat, if tlie Judgments were upon Aifferent 


days, it would appear; by the margin of the record, upon 
what days they were given. But where judgments are given 
upon the ſame day, nothing appears upon the record, for 
the count to determine as to priority; and though Mr. 
Baldwin has thought fit to alledge, that theſe judgments 
were not in fact given khe ſame day, an allegation contrary 
"to the record, yu he e wakes an gs to our "Ps 
mn: tat 
. The averment is, that one was given before the other. 
How is this contrary to the record? It "muſt netefſarily have 


been ſo, from the nature of the thing; one muſt have pre- 


ceded the other. Where is the contradiction? Now as the 
| Maſter does not mark the hour of the day, when the judg- 
ment is ſigned, it is impoſſible for the court to try this fact, 
by the record. Your Lordſhip knows, that the ſigning the 
judgment, is a matter introduced by a late ſtatute. How 
was it before? Will it be ſaid, that there could have been 
no allegation of priority, before chat time? It is an allega- 
tion, 
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443  CRHICKLADE CASE. 
tion, that muſt have been. It is an allegation, upon the 


| principle, of common law. and before that ſtatute intro- 


duced the preſent mode of figning the judgment. * 

Lord MANSFIELD. . Was there; before that ſta- 
tute, any cauſe of judgments of the ſame term, in which it 
was alledged, that they were given at different times ER. 

Mr. WOOD. Not a caſe exactly in point.” 

Lord MANSFIELD.. It is a perplexed thing to 
be ſure, The argument ſeems to beg the queſtion, that the 


Judgments were given, on different days, and then you pro- 


ceed to ſhew, how it is to be proved. The great point is, 
can yon, by law, do this; can you, by lay, ſays BY * 
are on different days? a 

Mr. WOOD. I conceive, my Lord, that * 5 A 
priority is a material circumſtance in the caſe, it muſt neceſ- 
farily have ſuch an averment ; therefore, aſſuming for the 
preſent, chat it is a material circumſtance in the caſe, I may 
be permitted to alledge that priority upon record. Two 
caſes which have been cited, the caſes in Levintz and 
Strange, appear to me, to be ee ee authorities on 
my ſide. 
. The caſe 2d 8 141, was an information for uſury, 
which was general of the term, without being on any par- 
ticular day. To this information, there was a plea. In 
the ſame term, another exhibited an information for the 
ſame uſury. There was judgment for the informer upon 
both informations, for, as there pleaded, both informations 
referred to the firſt inſtant of the ſame term; but, to the laſt 
information the defendant ought to have pleaded, that it 
was exhibited on ſuch a day in. the term, and that on ſuch a 
day before, in,the ſame term, another information had been 
exhibited, for the. ſame uſury, upon which judgment was 
obtainzd. This proves the general enten, where priority 
is material it may be alledged” | 
The term is conſidered in point of law as one day. 


Here then is an allegation, that on an earlier part of that 


legal day, another information was exhibited, This muſt 
clearly prove, where priority is material, it may be alledged; 
one 
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one information was anterior to the other, on the ſame 
legal day, and if pleaded in an earlier part of the term, 
there is no doubt, but it would have been a good allegation. 
The caſe in Strange, upon the authority of this caſe, is ex- 
actly of the ſame kind. ö 


© Theſe two caſes were cited in the cauſe: 'of Combe and 


Pit, in 3d Burrow 1423; an action of debt upon the bri- 


bery act. The plea in abatement was in the ſame term. 
Lake exhibited an information, for the ſame offence. There 
was a plea to that; then a rejoinder of the ſame term; and 
then a ſurrejoinder. The court faid, that the pleadings 
were bad, becauſe they did not alledge any priority: The 
determination of the court proceeded upon this principle, 
that if a priority of ſuit had been alledged, the plea would 


have been good. They allowed, that where the priority 


was material, it muſt be alledged; and in that caſe ought 
to have been alled ged. There is a ſentence in the caſe, ex- 
ceedingly material; the court ſaid, that though the law 
does not, in general, allow the fraction of a day, yet the law 
admits it in caſes, where it is neceſſary to diſtinguiſh ; and 
the court did not ſee, why the very hour might not be ſo 
too, where it- was neceſſary, and could be done, for it was 
not like a mathematical point, which could not be divided. 
This however, is not neceſſary in the preſent caſe. The 
determination of the court was, where priority was material, 
it might be averred, even the priority of a day, or an hour. 
"Theſe caſes, in my mind, clearly eſtabliſh this point, that 
where priority is material, it may be averred.” 

There is another caſe in iſt Salteld 320, Smallcomb and 
' Buckingham. It was an action upon the caſe. Two execu- 
tions were delivered to the ſheriff, on one and the ſame day. 
The ſheriff executed firſt; the one he received laſt. For this 
an action of trover was brought againſt him, to which he 
made this objection, that as both executions were delivered 
to him, upon one and the ſame day, they were both deli- 
vered to him, at the ſame time, and he had a right to exe- 
cute which he pleaſed firſt ; that it was impoſſible to diſtin- 
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guiſh which was firſt, becauſe there was no fraction of a any, 
and therefore he could execute firſt, which he pleafed. No, 
ſaid the court, as you are ſheriff, you are obliged to execute 
that firſt, which comes to your hands firſt, and it ſhall be 


ew in evidence, which did come firſt to hand. The ſhe- 


riff was obliged to mark the time and day received; the 
party was permitted to ſhew, which was prior to the other; 
and the court ſaid, that he had no election, though the prio- 
rity and poſteriority was on the ſame day. 

I cite this to ſhew, that there may be an allegation, 
where the fraction is material to be aſcertained ; that it may 
be aſcertained by evidence, although it does not appear by 
the records of the court; and to eſtabliſh this principle, 
that there may be a priority and poſteriority, on the ne 
day. 3 

„ With reſpe& to the other point, the trial by record, I 
ſhall trouble your Lordſhip with one caſe, Hinge's caſe, in 
4 Coke 71, a caſe of bargain and ſale, The plea was, that 
no action upon the ſtatute could lay, a fine having been le- 
vied, before the bargain and fale was inrolled. The fine 
was levied 15 Eafier Term, and afterwards (29 April) 
in the ſame Term, the deed was inrolled. The inrolment 
and the fine having been of the ſame term, it became mate- 
rial to aſcertain, which had the priority. If the inrolment 
related to the firſt day of the term, it was prior to the time 
tne fine was levied.” 

In that caſe, the point now in diſpute was directly deter- 
mined by the court; for there the queſtion was, the inrolment 
of the deed appearing to be of the firſt day of the term, whe- 
ther the allegation could be received, as to the preciſe time 

when it was inrolled. The ſame argument was there uſed, 
as has been uſed in the preſent caſe, that it was matter of 
record, and muſt be tried by the record. The court ſaid, 
any thing may be averred, which is conſiſtent with, and does 
not impugne, the record, or any thing within it, This is 
the point upon which I go; my allegation does not contra- 
dict the record, or any thing in it ; it admits the record to 

* | have 
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have been upon the day alledged. In that caſe, the court 


ſaid, although the inrolment, and other matter of record, 
ſhould be tried by the court, that the time the inrolment 


was made, ſhould be tried by a jury; that the inrolment 


itſelf, ſhould never be drawn into queſtion.“ 5 
This, my Lord, is an authority to ſhow, where a queſ- 
tion ariſes upon two records, which is prior to the other, in 
what manner that queſtion is to be determined. The court 
does not decide. The time of priority, is a matter of fact, 
to be tried by a jury, and not by record. If there is an iſ- 
ſue joined upon this record, I ſhall be glad to be told, by 
the officers of the court, whether, by the inſpection of the 
record, they could tell, which judgment has the priority in 
ſigning. It is impoſſible to try it, by the inſpection of the 
record. It is a matter of fact to be tried per pars ; for where 
there is no officer to aſcertain a particular fact, I do not con- 
ceive that fact to be the record of the court. Nay even the 
ſovereign rules of the court, are not records of the court; 
but the judgment is the record of the court. The certificate, 
in many caſes directed to be made, is the regiſter's act, 
which never has been conſidered as matter of record. It is 
a mere matter of fact, extrinſic of the record, not part of 
it, nor the act of the court. It is a mere matter of fact, to 
be tried only by a jury. It is impoſſible, upon the inſpec- 
tion of the record, that your Lordſhip can decide upon it.“ 
Now, let us turn to the ſubſtantial juſtice of the caſe, 
independent of any form, for I truſt theſe forms will not 
avail lord Portchefter, but that he will at laſt be drove to 


have it decided, upon the ſound reaſon and fair merits of the 


queſtion.“ 


e There is an e ks. to the defendant's having 


only ſtated, that Hinton's Audita Querela was brought. This 
would have been a material objection, if the defendant had 
merely ſtated, that the Audita Querela had been brought, al- 
ledging ſuch and ſuch facts, becauſe your Lordſhip, till thoſe 
facts were decided, could not have given judgment; but 
your Lordſhip ſees, upon this record, that the facts them- 
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* ſelves are not objected to. Hinton's Audita Querela is ated, 
for the purpoſe of ſhew ing, that the party is proſecuting his 
remedy. The court will not now ſay, Laches are not im- 
putable to you, and you will not avail e ef this cir- 


cumſtance. 


«© J conceive, that the court will not be deſirous, in a 


caſe of this ſort, to adhere to a verbal interpretation of the 


indemnity clauſe, but that they will give ſubſtantial effect 


to the ſtatute. It would be a very great abſurdity indeed, 
that a man ſhould be indemnified, for having diſcovered: an 


indemnified perſon. The law certainly meant, if a perſon 
was to be indemnified, that he ſhould make a compenſation 
for his own offence, by puniſhing ſome other perſon; that 
his diſcovery ſhould be of no avail, _ he brought to 
ner — ; 
In this 10 it appears, that Hinton's diſcovery, was 
prior to the diſcovery made by lord Portcheſter. My Lord, 
Mr. Petrie's action againſt Hopkins, in conſequence of Hin- 
ton's diſcovery, was commenced, as appears from the plead- 
ings, before lord Portcheſter made any diſcovery whatſoever ; 
ſo that there is not only a priority in the act of diſcovery, 


but there is alſo a priority in the commencement of the ſuit, 


for the purpoſe of obtaining a benefit from that diſcovery. 
The ſuit was inſtituted, before lord Portchefter thought fit 
to make any diſcovery whatſoever: Not only this, but there 


15 alſo a priority in the judgment; and the moment the judg- 


ment was given. againſt Hopkins, Hinton was pardoned by 


the ſtatute. The ſtatute ſays, if you diſcover and convict, 
you yourſelf ſhall be pardoned. Under this parliamentary 
ſanction, Hinton made the diſcovery, and has brought him 
to conviction. His offence is totally done away, and there- 
'fore the judgment againſt him, is improper, in point of 
Juſtice. This is an equitable proceeding, though nominal 
ip form; the judgment againſt Hinton is nothing at all; he 
was intitled, at the time it was given, to pardon by the ſta- 


tute, and cannot be made liable to any Oy: ” 
: \ 


T1, 1 
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© I ſhall. trouble your Lordſhip with nothing more, as | | 
the matter has already been very fully diſcuſſed, upon this 1 
part of the caſe, and the real and ſubſtantial merits, are now | . 
fully in the memory of the court.“ | 
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„ The queſtion, on the merits of this cauſe, is a very 
great national queſtion, upon an important conſtitutional 
5 law, and I cannot ſay, that it has been fully gone into, 
upon either fide. The great queſtion is, when is the 
«© conviction? After the conviction is had, to what time 
'*© ſhall it relate? Suppoſe all the judgments - of the ſame 
„term, ſhall all the defendants be guilty ? It is a queſtion 
« of a very large extent, and of great conſequence, ' and 
% upon the motion, it was much more gone into, than it 
„% has now ; therefore, I hope ſome gentlemen have taken 
«© notes, to ſpeak to it again. I wiſh the queſtion to be 
«« gone into very minutely. If you can ſtate, by law, that 
e the judgments are of different days, there ſeems to be no 
«« doubt at all, but it muſt be tried by the country. It 
«« is then a matter of fact, juſt as much as if it was between 
*© two judgments, which had the prior lying upon the fame 
„land. But if you cannot ſay, that they are of different 
«« days, and are bound, by law, to conſider them as of the | 
* ſame day, then there is no queſtion, =O can be tried by | 
„ the country.“ | 
«« By one of the moſt antient conſtitutional maxims, of 
«© the common law of England, upon principles of - policy 
and public convenience, it is held, that all judgments of 
* ſame term, are of the ſame day, and relate to the firſt 
«« day of the term. This principle goes, to all the acts of 5 
the legiſlature, for all acts of parliament are of one day, 
« and relate to the firſt day of the ſeſſion, unleſs there is a 
„ proviſion to the contrary: And unleſs you can ſhew a 
Ff3 « cauſe, 
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cauſe, which, by ſtatute law, or by reaſon of this fiction 
introduced for the ſake of public convenience, warrants 
an exception, you muſt take all the judgments of the 
* ſame day.” 

© There is an exception introduced by ſtatute ; for the 
fake of a lien upon land, you are to enquire into the very 
day the judgment is given; if any hour or a minute is 
material; you are to enquire. This is a certain caſe, 
which takes it out of the fiction of law; but you never 
ſhall contradict the fiction, ſo as to defeat the end of the 
fiction. All teſts of writs are of the laſt day of the term. 
Why is that? To make them good ; becauſe they would 
be bad if in the vacation ; therefore you never ſhall con- 
tradict a fiction to make the proceſs bad.“ 

4 There is a caſe, not mentioned upon either fide, I will 


' ſuggeſt it to you to look into, from a general memory of 


it: I gave a very ſolemn judgment upon it. I cannot 
tell the preciſe time, but I am ſure it was before the death 
of Juſtice fox. The queſtion was concerning an action, 
in which the cauſe of action did not ariſe, till after the 
Latitat. It was ſomething about a ferry, and it was 
contended, that the plaintiꝶ could not recover, becauſe 
he had no cauſe of action, at the commencement. In 
the judgment I gave in that caſe, I went into all the 
caſes where you allow fiction, and held there, for the rea- 
ſan of thoſe caſes, that the Latitat ſhould be proceſs, but 
that, in fiction and notion of law, the bill was the com- 
mencement of the ſuit, and not the Latitat; that the 
Latitat was barely a proceſs, and that the ſuit did not 
commence, till the bill was filed. And therefore the 
plaintiff recovered. You will ſee a good deal upon it. 
It was the caſe of Fo/ter and Bonner *. That was a ſolemn 
judgment; we had time to conſider of it; and I know 
we looked into all the caſes,” | 


* Cayper's Reports. 


„ This 
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« This is a great conſtitutional queſtion, of very ſerious im- 
© portance, not only to the parties, but alſo to the public,” 
Let it ſtand for further argument.” | 


* ” 4 ö 
— — — — — ——  — 
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EASTER TERM: | 
Tueſday, the 2oth of May, 1783. : 


* 


— AE ARE 
Mr. BATT. 


<< My Lord. In ſupport of this demurrer, I ſhall trouble 
your Lordſhip with a few obſervations in favour of lord 
Portchefter ; and the poſition I ſet out with, is this, that, by 
antient and well-eſtabliſhed rules of law, which at this time 
are not to be corttroverted, no fraction of a day can be ad- 
mitted ; that all judgments of the ſame term, are to be con- 
fidered as of the ſame day; and that no averment to the 
contrary is admiſſible. This practice is as antient as the 
law itſelf; the rule is of great antiquity, and cannot now 

be departed from.“ | 

«© My Lord. A variety of conjectures might be formed, 

and reaſons given, for the introduction of this rule, but I have 
never heard of any reaſon ſufficient to overturn it. Whether 
the practice aroſe, in antient times, from the buſineſs in the 
courts of law being inconſiderable, to what it is at this 
day, or whether it aroſe from a principle of equity, that one 
ſhould not take the advantage of another, I do not pretend 
to ſay, though the latter is the moſt probable. I conceive 
the rule to be indiſputable, and I am confident my learned 
friend, Mr. Bearcref?t, will not controvert it. It is of ſuch 
antient practice, that we do not find any alteration, till the 
Statute of Frauds, in the reign of Charles the Second. By 
that ſtatute it was provided, what never was before, that the 
officer who ſigns a judgment, ſhall inſert on the margin, the 
day of the month on which judgment was entered up. This, 
my Lord, ſufficiently proves of itſelf, that, till that law was 
F f 4 made, 
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made, a judgment did actually relate to the firſt day of term, 
though that law was made to protect creditors from one tak- 
ing the advantage of another; for ſcarce a greater hardſhip 
could be ſuggeſted than this, where two creditors had a 
judgment of the ſame term, that he, who entered up his 
judgment a day before the other; ſhould have the preference. | 
This is a ſtrong ground to prove the inveteracy of the rule.” 

« A caſein lord Raymond 766, and which is again men- 
tioned 849 *, has a very ſtrong relation to the-preſent queſ- 
tion. Judgment was not entered up till after the death of 
the party, notwithſtanding which the court held it good, 
and conſidered it as being ſigned on the firſt day of term.” 

In the caſe of bond and fimple creditors, if an infol- 
vent perſon gives a ſimple creditor a bond, and warrant of 
attorney to confeſs judgment, this ſhall not deprive the bond 
creditor of his priority, and the ſimple creditor ſhall have 

no better ſecurity, than the bond e who has not en- 
tered up judgment.“ 

«© My Lord, there are other caſes to the ſame purpoſs, 
which I need not trouble your Lordſhip with. There is one 
in particular, Fuller verſus Jocelyn, reported in 24 Strange 
882 +. The ſame caſe is reported in Andrews. My Lord 
Chief Juſtice Lee, in giving his opinion, ſays, that the whole 
of the term muſt be confidered as one and the ſame day.“ 

« My Lord. The caſe of an action of debt, which was 
brought on the ſtatute of Queen Elixabetb, for not going to 
church,. or rather for non conformity, is very ſtrong. - An 
Audita Querela was applied for, on the part of the defendant, 
he having conformed, previous to the judgment being en- 


Odes verſus Dr. Woodward. | 
© The gth of February 1729, ſhe gave a warrant of 8 
5 confeſs judgment; on the 18th of April ſhe died; and on oo 
22d of April judgment was ſigned, as a general judgmeft of Ea 


term, which began the 15th of April. The court ſaid, the caſe of 
Odes verſus Woodward, Salk. 87, was not to be got over, and that 


they could not alter the courſe of the court, to enter the judg- 
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ment as of the firſt day of the term; and that this ſeemed to be 


eſtabliſhed by the Statute of Frayds, which provides for purchaſers, 
but has given no remedy in this.“ 


tered 
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entered up; but the court were of opinion, that the judgment 
ſhould relate to the firſt day of term. The judgment was of 
Michaelmas term, and the defendant conformed the 19th of 


November, The queſtion was, whether an Audita Querela 


ſhould be allowed, which writ'is only allowed, when matter 
ariſes which did not exiſt at the time of trial. The court were 
of opinion, that though the conformity of the defendant had 


happened before the judgment, yet, that it muſt be conſidered | 


as after, the judgment having relation to the firſt day of term.“ 
I ſhall not trouble your Lordſhip with any more caſes 
in ſupport of this doctrine; the rule is of ſo long ſtanding, 
and ſo well eſtabliſhed, that no ingenuity can overturn it. 
Tf it ſhould be ſuggeſted by the gentlemen on the other ſide, 
as it was the other day, that great injuſtice muſt neceſſarily 
ariſe from a rule like this, if rigidly adhered to, I ſhall beg 
leave to remind the court, that in many of the cafes which I 
have mentioped, there was much greater hardſhip to the par- 
ties, than . can be in the preſent caſe, and yet the court 
found themſelves obliged to adhere to the rule.” _ 

% My Lord. The good ſenſe of this rule, and its ana- 


Jogy to the law, is evident, and your Lordſhip will ſee great 


reaſon to adopt it, from arguments drawn from acts of par- 
liament, which, at whatever period they paſs into a law, al- 
ways have relation to the firſt day of the ſeſſion. This doc- 
trine was carried extremely high, in an appeal to the houſe 
of lords, reported in Brown's Parliamentary Caſes ; as it 
likewiſe was, in another appeal to the lords, upon the ſub- 
ject of the rice, imported from Charles toaun, in South Caro- 
lina, large quantities of which had been exported, before an 
act paſſed, laying a duty on the exportation. The Attorney 
General filed an information againſt the parties. They con- 
tended that they were not liable to the duty, as the act could 
have no effect, till it had received the royal aſſent. On the 


other ſide it was contended, that the general rule could not be 


diſpenſed with, let the hardſhip of the caſe be what it might. 
The lords ſubmitted a queſtion to the judges, and the Chief 
Baron in delivering their opinion ſaid, that the ſtatute, by 

| | | | legal 
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legal relation and fair conſtruction, commienced on the firſt 
day of the ſeſſion, in which it received the royal aſſent. 
This certainly was a very hard caſe, and very ſevere on the 
appellants. The rice was exported, when no ſuch act was 
in contemplation. There was no ground, no intention of 
injuring the revenue, yet the opinion of the judges to whom 
the queſtion was referred, was, that the rule could not be 
ſet aſide, that no relief could be given to the defendants.” 
„ My Lord. There is a ſtronger caſe yet, in 1ſt Andreas. 
A perſon was indicted for an offence: he pleaded the bene- 
fit of clergy. An act had paſſed taking away that benefit, 
for the praticualr offence of which he was guilty ; but he had 
committed the offence, before the act received the royal aſſent. 
Notwithſtanding this, he was debarred his plea, the act hav- 
ing relation to the firſt day of the ſeſſion, which was before 
the offence was committed. This is a much ftronger caſe 
yet, for it regarded the life of an individual, which is of 
much more conſequence than his property. As far as ana- 
logy goes, the caſes which have been ſolemnly determined, 
ſupport the rule I am contending for; and whatever hard- 
ſhips particular individuals may ſuffer, it is too obſtinate to 
be overcome.” 1 | 
4 But, my Lord, perhaps it may be ſaid, by the gentle. 
men on the other fide, by way of evading the force of theſe 
caſes, that they don't find themſelves under the neceſſity, 
from the pleadings, of denying this relationſhip ; that they 
will admit there is ſuch a rule, and admit its force ; but that 
they mean to enquire, into the priority and poſteriority of 
the commencement of the different actions, and upon that 
ground to contend, that they are intitled to the judgment 
of the court.“ | 
In the firſt place, by way of anſwer to this argument, 
I ſhall obſerve, that there is not a ſingle inftance in the 
books, of ſuch a thing being done, or ever attempted to be 
done. A fraction of a day has never been made, in any 
- caſe left for the judgment of the court, but the rule has 
| uniformly prevailed.” 
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r draw another argument, from the great inconvenience, 
that would reſult from a contrary practice, which would be 
monſtrous and intolerable, for it would go, not only to the 
priority of a day, but to the priority of an hour, nay even 
to the priority of a minute; attornies would be running to 
the offices, crowding and preſſing upon each other, with vo- 
lumes of papers; the fate of the parties would depend, on 
the caprice of che officer, or on the activity of the attorney; 
the groſſeſt frauds might be committed by the officers of the 
court; and the the . of the caſe, would be entirely out 
of the queſtion.“ 

«« My Lord. A variety of caſes were cited by Mr. Wood, 
in his late argument, and the general poſition, which he 
drew from them was, that whenever it was material, for the 
- purpoſe of juſtice, the rule was varied from what appeared 
on the record. In ſupport of this reaſoning he quoted a 


caſe of bargain and ſale inrolled, from 4 Cote 71, upon 


which there was a demurrer. But that caſe ſeems to me 
intirely different from the preſent, and different from the 
caſes, I have ftated to your Lordſhip ; for there is a poſitive 
ſtatute, that the inrolment ſhall be within fix months, from 
the time of the execution of the deed. In the one caſe, 
the court ſays, its neceſſary to ſee when the ſix months ex- 
Pire, and compare that time with the inrolment ; and this 
can only be done by permitting the averment. With reſpe& 
to the other, the general anſwer is, that the term is as one 
day.” | | 

« My Lord. I ſubmit, that there is a very material dif- 
- ference between a caſe, founded upon an expreſs act of par- 
liament, and a rule of law. In the one, the court has al- 
ways held it invariable ; in the other, it is impoſſible to aſ- 
certain the ſix months, without enquiring into the actual 
time, when the inrolment was made. Your Lordſhip ſees 
how extremely different theſe caſes are, for, by the ſtatute 
of inrolment, you enquire when the fix months expire, you 
make the averment ; but there 1s no ſuch averment ſuffered, 
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upon matters of judgment, which appear apon record, as 
of the ſame term.“ 

% In the caſe of Tobu/ax and Smith, reported i in ad Fae. 
row 950, your Lordſhip in giving the opinion of the court, 
among other things, was pleaſed to make the very diſtinc- 
tion, I am now laying down. Your Lordſhip gave the rea- 
fon, why nobody ſhould be permitted to aver that, which 
did not appear upon the record. Though it had been aver- 
red, that a judgment was not compleated on the firſt day of 
term, or that the writ of Fieri Facias was not taken out in 
term, it would not be material; the rule of law being ſo 
obſtinate in caſes of judgment; it differing from the rule in 
cafes of Latitat. In the caſe of purchaſes, the time of ſign- 
ing the conveyance may be ſhown, and may be very mate- 
rial ; but it never has, in any one inſtance, in caſes of judg- 
ment.“ | 

27 My Lord. A caſe in Salkeld was mentioned by Mr. 
Fad, where two executions were delivered to the ſheriff on 
the ſame day. The ſheriff executed the laſt that was de- 
livered, in preference to the firſt. - It was contended, that 
de ſhould have executed firſt, that which was firſt delivered; 
and in that caſe, the court held, that by neceſſity there muſt 
be a priority. But I am unable to ſee, what relation that 
caſe has to the preſent.” 2 | 

% My Lord. The caſes relied upon by Mr. Wed, were 
all of them exceptions from the general rule of law, ſtand- 


ing upon their own particular grounds, and do not appear 


to be applicable, as they were not caſes of judgment.“ 

«© Now, my Lord, let us conſider the plea for a moment. 
The plea alledges that Hinton diſcovered Hoptins, An Au- 
dita Querela has been allowed to Hinton, and is at preſent 
undetermined; of courſe, it is doubtful, whether Hinton will 


be indemnified, or not, and your Lordſhip cannot, now de- 


cide, but by anticipation. I am at liberty to ſuppoſe, that 
Hinton will not be indemnified ; and if he is not indemnified, 
how can you defeat lord Portchrfter ® Hinten cannot have 

| | the 


DHA Pr AI... 


the benefit of this indemnity, to the prejudice of another, 
till it is ſettled, whether he is intitled to it or not.” 

«© Upon the ground of the plea, it does not appear, that 
he is intitled to it. Mr. Petrie has ſtated Hinton's caſe, as 
prior, in point of diſcovery, to the caſe of lord Portchefeer, 
but that priority cannot have any effeR, as the diſcovery was 


not compleat, till judgment was entered up. And whether 


your Lordſhip's opinion is, or is not, in his favour, on the 
demurrer and plea, there is ſtill ground gry to- Ie 
his defeating lord Portchefter.”? | 
% My Lord. What is the true and legal e e of 
this act of parliament ? The act itſelf is a penal one; highly 
penal in its conſequences. Not only the penalty, which the 
offender incurs is forfeited, but ſerious diſabilities attend a 
breach of this law. An act ſo penal in its nature, ought 
not to be rigidly conſidered, ought not to be extended by 
conſtruction. What is the acknowledged ſenſe of conviction, 
in our law books, when applied to this clauſe of the act? 
In the caſe of Sutton and Biſhop, the meaning of the word is 
clearly ſtated. And, agreeable to that authority, my lord 
Portchefter has proſecuted and convicted Hinton. 

56 T ſhall go further, and contend, that lord Portchefter 
has complied, not only with the letter, but with the ſpirit of 
the act; that he has done every thing, that it was poſſible 
for him to do; and that neither public juſtice nor ſound po- 
licy could require him to do more, or can deprive him hey the 
benefit of his diſcovery.” ; 

It has been ſaid, that if my lord Portchefter ſhould be 
indemnified, this act of parliament would be a dead letter, 
and that no ſalutary purpoſe whatever, could be anſwered 

by its exiſtence. I contend, on the other hand, that the 
purpoſes of this act may be fully anſwered, by perſons being 
indemnitied, from the conviction of others. It is impoſſible 
for a diſcoverer to know, that the perſon he diſcovers, has 
not- diſcovered another offender. The tranſaction is ſecret, 
and each party muſt be ignorant-of the ſteps the other has 
taken, to procure is own indemnity.“ 


«© Now, 
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[| 462 CRICKLADE CASE. 
1 % Now, my Lord, is it juſt or reaſonable, when this hap- 


pens, that the perſon honeſtly diſcovering and convicting, 

. ſhould be precluded a benefit, which otherwiſe he is clearly 
intitled to? All that lord Portcheſter could do, all that the 

law required of him, has been done; he complained to the 

Flaintiff, and informed him of what he knew; and from that 

information, the plaintsf proſecuted and convicted the de-_ 

fendant. All this has been done; every requiſition, on his 

part, has been complied with, and yet, ſay they, you ſhall 

be defeated, you ſhall receive no benefit or advantage, from 

your diſcovery ; you ſhall not have the indemnity you ex- 

pect. This ſeems to be deſtroying every principle of juſtice, 

and effeQually defeating the intention of the legiſlature. 

No good can ariſe to the public, from this doctrine. A man 

. expoſes himſelf, from the temptation held out by the act of 

parliament, and if the conſtruction ſhould be admitted, 

which the gentlemen on the other fide contend for, it would 

defeat its own purpoſe ; for inſtead of encouraging offenders, 

to bring other offenders to light, it would be the certain 

means, of concealing and ſcreening the guilty, Who will 

expoſe himſelf, by bringing others to juſtice, when, after 

all his trouble and expence, he can receive no advantage? 

Reſentment, it will naturally excite, in the minds of thoſe 

informed againſt; and all the rancor and odium, which 

, malice can furniſh, will be heaped upon him. It ſeems to 
me, that from motives of public benefit, a man fituated as 
my lord Poricheſter is, in this buſineſs, ought to be indem- 
nified. If lord Poricheſter ſhould not be indemnified, the 
effect of the act, inſte ad of being aſſiſted, will be impeded.” 
„ My Lord. A caſe was put, in the laſt argument, of 
a felon, who makes a diſcovery of his accomplices ; but 1 
have not been able to ſee, how that caſe applies to the pre- 
ſent queſtion. Suppoſe an act of parliament holds out a re- 
ward, for the diſcovery of a felony. An accomplice makes 
the diſcovery, and the perſon he diſcovers, is apprehended. 
Suppoſe that felon convicted, and, after conviction, ſhould 
-., break 
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break out of priſon and eſcape juſtice. Would not the diſ- 
coverer, in that caſe, be intitled to the reward held out by 
the act? Now, my Lord, we have diſcovered; we have 
proſecuted; and we have convicted. The gentlemen on the 
other ſide admit this; but they ſay, you have not produced 
the victim, which the law requires, therefore you ſhall not 
have the promiſed reward.” 2 
LORD MANSFIELD. 

% That would depend upon the conſtruction of che act, 
and what is required of the accomplice, to intitle him to 
the reward,” | 

Mr. BAT T. 

% My lord Portchefter will be ſingularly ch if 
he ſhould be refuſed the indemnity, which he is fo clearly 
intitled to. It is in the memory of one of the learned judges 
on the bench, that at Saliſgury, upon the trial of an action 
againſt Mr. Gunn, he was permitted to juſtify himſelf, by 
producing a judgment, which Mr. Petrie had obtained 
againſt Mr. Briftow*. The learned judge very properly 
thought, the judgment having been obtained by the evi- 
dence which Gunn had given, that he was indemnified. It 
would be extremely ſevere indeed, if lord Portchefter: ſhould 
be denied the ſame privilege, after having ſtrictly * 
with _ letter and the ſpirit of the law.” 

r. Juſtice BULLER. | 
50 Br was an action brought by Mr. Petrie, againſt 
Briſtow, and he was convicted upon one of the counts, by 
the teſtimony of Gunn. Judgment was obtained, in that ac- 
tion. Gunn came down to trial, with the judgment in his 
hand; he made himſelf clearly a diſcoverer ; and of courſe 
intitled to the indemnity of the act.“ 


2 


See chapter the ſeventh, pages 186 and 187. 
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_ Mr. B EARCROFT. 


May it pleaſe your Lordſhip. I am counſel for the = 
defendant Mr. Petrie. My learned friend on the other fide, 
has ſpent mach time, and drawn your Lordſhip's attention 
to arguments, not founded upon this record, All ſuch ar- 
guments require no reply.“ | 

« My Lord. This record involves in it a queſtion of con- 
ſiderable magnitude, and of great importance, not only to 
the parties, but to the public at large. The conſtruction 
of this act of parliament, the conſtruction of an act, calcu- 
lated for a great and important conſtitutional purpoſe, ought 
not to be ſuch, as would effectually defeat its only object.“ 

There is likewiſe another queſtion for the conſideration 
of your Lordſhip, which ariſes from the practice of the courts 
of law, a fictitious practice, and, as my friend Mr. Batt ſays, 
a practice which is inveterate and obſtinate. The queſtion 
between us is, whether that practice, upon this occaſion, 
can, .or cannot, be got rid of.“ 

„The court will underſtand, that my lord Portchefter i 18 
the actor in theſe proceedings; he is the p/aintif in this Au- 
dita Querela; and he comes and prays the court for their in- 
-terference, to bar Mr. Petrie of his execution, in conſequence 
of the verdi& and judgment, which he has obtained againſt 
his Lordſhip. The queſtion upon the whole of the caſe will 
be, whether my lord Poytchefter, upon the fictitious, as well 
'as .the real, merits, is intitled to the indemnity he prays 
; Sor”: : 

. My Rad The way lord Portchofter ſtates. his caſe, in 
plain Engliſh is this: Mr. Petrie brought an action againſ? 
me, upon the ftatute, for bribery and corruption; in that action, 
he obtained a verdict, and has entered up judgment; but Mr. 
Petrie 7s not to take out execution; he is barred by this record; 
1 have purchaſed my pardon ; I am clearly indemnified.” 

Now, my Lord, what is the plea? I am guilty of the 
charge brought againſt me. But there is one Hinton, who 
Was likewiſe an offender ; I have diſcovered him; he has been 


pro- 


n ee ee  %%K 
proſecuted, and conbicted, and Judgment has been entered 4 


againſt him. I am therefore intitled to the indemnity, which | 


"the act of parliament 'bolds out. T have diſcovered a man, who 
was guilty, as el! as myſelf; ; and at the time I made the dif 
covery, I was not convicted. This is the reaſoning, this is 
the plea of my lord Portthefter.” TP ETD 

But, my Lord, the defendant Mr. Petrie fays, All 
this may be true. You may have di ;/covered Hinton; Hinton 
may be an offender ; but Hinton 7s an indemnified man; if he 
has been guilty of a breach of this a, he has done away his 


offence, for one Hopkins was likewiſe guilty, Hinton knew the 


Fact, and diſcovered it, long before you, lord Portcheſter, made 
the diſcovery, upon which you now claim your indemnity, and. 
pox Hinton's 45 ;ſcovery, » Hopkins was proſecuted, and con- 
vicbed, the Prams is in 7 court, and execution is Jabs 51 
againſt him.” 

„ The plea i is very true. Lord Portchefter has discovered 
Hinton, and Hinton has been proſecuted; but lord Port- 
chefter has not done, what is neceſſary to be done, and what 
this act of parliament requires him to do, to intitle him to 
the indemnity he claims. For, in the firſt place, the' judg- 
ment againſt Hopkins, is prior to the judgment againſt Hinton. 
And there is another ground, which I ſhall ſhow by and bye, 
upon which I ſhall contend, that his Lordſhip i is Nb 
in the neceſſary, to effect his eſcape. 

« My Lord. I might fairly contend, that this demurrer 
comes too late to be heard, for it agrees in a traverſe, 
which is followed up with a demurrer; but I ſhall not trou- 
ble the court, with any obſervations on this ſubject. It is 
ſufficient for me, that here is a general demurrer, which 
cloſes this record, and which ftates the 1 Nr 1 che 
court is to pronounce judgment.“ 

I ſhall ſubmit very ſeriouſly, that for the donpem of 
doing ſubſtantial juſtice, we are permitted to take the ad- 
vantage of the fraction of a day, though the rule is, for the 
term to be conſidered as one day. This court, 1 am ſure, 
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will not bind themſelves by forms, to the manifeſt i injury of 
the parties and the public.” 


. = r FFF N . 
A ²˙m ] Q doe; 28 0 I ²˙ ü wu... r el # a add 


My friend, Mr. Batt, 8 ito give 3 why 
the court ſhould, in all caſes, ſtrictly abide by this rule; 
but he could give no ſatisfactory reaſon, why it ſhould never 
be departed from. 1 believe that evidence of the priority 
of a Judgment, and of every. record, has always been ad- 
mitted, when the time could be aſcertained, and i it was ma- 


terial to the queſtion before the court. With reſpect to 


writs, in the idea of law, the. term is only a as one day; but 
this does not apply. to Judgments or executions.” _ 
Whenever a caſe occurs, like the preſent caſe, grounded 
upon conſtitutional law, the fictitious relation may, with 
the utmoſt propriety, be got rid of. 1 know there are ſome 
Caſes, where, to prevent miſchief, the fiction of law muſt 
bind. Writs iſſued on the laſt day of term, are to be conſi- 
dered the ſame as thoſe iſſued on the firſt day of term. You 


| ſhall not, in that caſe, take advantage of priority: becauſe 
| at anſwers no good purpoſe; it decides no merits; it ſettles 
5 no difference, or diſpute, between the parties; but the in- 
4 ſtant: a caſe becomes a queſtion of Its you. ſhall be per- 
. mitted to aver priority.” 

of 10 What is the caſe of Fohn/on and Smith, which Mr. Bate 
bi mentioned? > That is a writ, ſays he, and this is a judgment. 
WU; To which I anſwer, a writ is a record, and a judgment is a 
i record; they are both records, but of -a different nature.“ 
Hl oe Permit me to remind -your Lordſhip, of a caſe in Sir 
4 James Barrow, the caſe of Combe and Pitt, where your 
WU Lordſhip ſays, though the law does not, 12 general, allow 
Mi of the fraction of a day, yet it admits it in.caſes, where 
1 „it is neceſſary ta diſtinguiſh; and I do not ſee, why the 


% yery hour may not be ſo too, auhers it is neceſſary, and can 
% be done; for it is av? like a mathematical Fat, which 
ce cannot be divided.“ 

.*© The:gentlemen' on 5 athee. fide 1 58. the 1 
of the inrolment of a deed, is not applicable to the caſe be- 


fore the court; but in truth and reality, they are, in every 
" 


reſpect, 


CHAPTER. XIX, Jr 


reſpect, caſes of the ſame nature. The relation of an in- 

rolment, and the relation of a judgment, to the rule of law, 
ariſe i in the fame, way; they both ariſe from the circumſtance 
of their being records, What was determined in Hinde's 


caſe, which has been mentianed ? It was. determined, that 


you ſhould not be prevented, by the fictious relation, from 
pleading, that the inrolment was made on a particular 
day.“ 

ce In that caſe, it was as agreed by the whole court, that the 
averment was friftly legal, though it appeared, that the 
deed was inroled, upon the firſt, day of term. The prin- 
ciple of that deciſion, 3 is all F contend for. Every objection 
that has been urged in this caſe, was urged in that, and the 
ſame ſound juſtice muſt operate in both.“ ä 

cc I ſhall ſhow your Lordſhip, from a caſe Porn EY in 
this court, that this relation has been got rid of, Sæuann 
and Broome, the caſe of a recovery, by writ of error, from 
the Common Pleas. | Your Lordſhip ſaid, this judgment 
ce could not relate to the 2 day of the term, becauſe it 
«could not be given, before the return of the writ of ſum- 
% mons, which appears by the record, to be in the term. 
Where the · relation could not be, to the Eſſoign day of 
ee term, but to a ſubſequent day, the preſumption of ſuch 
«« relation muſt ceaſe.” A judgment could not be given. on 
10 2 Sunday. This is a caſe directly in point.” _. 

« I mention theſe caſes, in anſwer to Mr. Batt, to ſhow, 
that this fiction of law, has been got rid of. I aſk not of 
the court, to break through any eſtabliſhed rule : I only aſk, 
there being two judgments of one and the ſame day, that 


the court will permit the parties to tell, what will appear on 


the record, which of thoſe judgments has the priority.“ 
My Lord, I expected to have heard my learned friend 
quote many more caſes. Thoſe he has unfortunately ſtated, 
were of a different nature from the preſent. He mentioned 
the ſtatute of frauds, which only ſpeaks to the day. He 
could derive no argument from that act of parliament, to 
1 to this K I contend, that if it breaks no rule of 
G g 2 | law ; 
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aw; and is AER to the parties in the cane, © it becomes 


Hecefſary to enquire into the priority of the judgments. | This 
1s a caſe, where Juſtice requires it to be done. The cauſe 


before the court, is not a cauſe of five ſhillings. or of ten 


pounds; but it is a cauſe of many thouſands, depending 
upon the conſtruction of a penal law.” 


e In the caſe of Zufo and Ralling, Mr. Juſtice Fofter ſaid, 
that this att ought to have, an extended and liberal con- 
ſtruction; not a narrow conſtruction, to make it defeat its 
own purpoſe. If it has been hitherto thus held, in every 
caſe, why ſhould it not in the preſent, upon principles of 
good ſenſe, and ſound judgment, the rule, on all occaſions, 
of your Lordſhip's determinations ?? oO 

«« What is the caſe under conſideration ? Hinton is fixed 
upon by lord Portchefter, to be hunted down ; not for the 


puniſhment of his offence ; but to enable his Lordſhip to 


get rid of his own guilt. Hinton however, is an improper | 
perſon for this purpoſe, for Hinton himſelf has been a dif- | 
coverer, and has proſecuted to conviction. 

« How does the fact ſtand, upon the general demurrer, 


before the court ? Before my lord Portchefter diſcovered Hin- 


ten to Mr. Richards ; Hinton had diſcovered Hophins to Mr. 
Petrie ; and the action was brought by Mr. Petrie againſt 


Hopkins, long before lord Portebeſter 8 diſcovery was made. 
Hinton's diſcovery was free and voluntary, for no other pur- 


poſe, than ſtrictly to comply with the act of parliament. If 


we are allowed the relation, back to the time of the diſco- 


very, which we contend for, Hinton was compleatly indem- 
nified before lord Portchefter* s diſcovery, and not ſubje& to 


any proſecution. The caſe of Sutton and Biſhop expreſsly 


| determines, that the indemnity relates to the time of the diſ- 
covery. An offender againſt this act, in order to extricate 


himſelf, muſt lay hold of another offender, who is not in the 


power of the court, and who is not exempt from the pu- 


niſhment of the law.” 

„ Lord. This is a penal ſtatute, and nobody will 
deny, but it is heavy in its conſequences, It has been truly 
ö | ſaid, 


| ſaid, that courts of juſtice will not, by a liberal conſtrue- 
tion, extend the meaning of penal ſtatutes, beyond their na- 
tural intention; but courts of juſtice will not give to a pe- 
nal ſtatute, fuch a conſtruction, as will defeat its own pur- 
poſe, its only object. This would be the caſe, if this court 
was to adjudge that lord Portcheſter has indemnified himſelf, 
by convicting an indemnified man; this would effectually 
defeat the intention of the legiſlature; there would be an 
end of this act of parliament, the very deſign of which, is 
to prevent bribery and corruption. The act ſays, to the 
offender, produce a victim to be puniſhed, and you ſhall 
be pardoned ; but who is the victim that lord Portichefter 
produces ? It is not ſuch a victim as the law requires, for no 
puniſhment can be inflicted upon him. No man will con- 
feſs his own guilt, unleſs you tempt him to do ſo; no man 
will undertake the hazardous employment of a ſpy, unleſs 
there is a powerful temptation ; but what purpoſe can it 
anſwer to the public, if the ſcape goat is to be brought to 
the altar, and then let looſe again? In the caſe of Sutton 
and Biſhop it was held, that one of the offenders ſhould be 
puniſhed. Mr. Batt has produced no argument, founded 
on either law or reaſon, that can ſupport his client.” 

% My learned friend has cited many caſes, between which, 
and the preſent caſe, there is a manifeſt diſtinction, 750 
upon which no reaſoning whatever can be grounded. There 
is not an inſtance in a thouſand caſes, where it will be found, 
that in a caſe like the preſent, in a caſe ſimilarly circum- 
ſtanced, the court has refuſed to look into the record, has 
refuſed to enquire info the Juſtice of the cauſe YO the 
parties.“ 


« The caſe in the Houſe of Lords, which Mr. Batt has 


mentioned, he ſays, confirms the practice; but will your 
Lordſhip follow a bad example, to the total ſubverſion of 
juſtice ? Will you determine contrary to the good ſenſe, the 
plain meaning, and evident intention of this act of parlia- 
ment? This court is not bound by that determination. But 


has any man a doubt upon that caſe, as there was no fraud, 
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no intention of impoſing; though the houſe conſidered then 
ſelves bound, to conſtrue the act as referring to tlie fifſt day 

of the ſeſton, but that the crown pardoned the 6ffenee ? 

There is no ſimilarity between the caſes ; there is no colour 

for the application of that caſe, to the caſe at FR be- 
fore the court.“ 

My Lord. There has been much reliance upon the ſta- 
tute of frauds, becauſe that act of parliament directs a ching 
to be done, which before was not done; but Ihave as good 
a right to contend, on my fide, that there are ſtatutes ela- 
ratory of what ths law is.“ 

« My learned friend Mr. Batt, has welt long upon the 
word convia. I wiſh the attention of the court, to the real 
meaning of that word. It cannot mean in the act, a con- 
viction without a puniſhment. The technical and legal 
ſenſe, is not a mere conviction; it is not a conviction, with- 
6ut judgment againſt the convitled. Nothing can be clearer, 
than that actual puniſhment was the intention of the lepiſ- 
lature; but if the indemnity is allowed to lord ee 
neither of the parties can be puniſhed,” ? 

« My Lord. Mr. Batt has ſtated the caſe of an xoptover; 
who runs the riſque of being hanged, after having convicted 
three or four of his accomplices, becauſe they eſcaped pu- 


niſhment. But he is not more ſucceſsfal in the application 


of this caſe, than he 1s of the other caſes he mentioned. He 
has likewiſe ſtated a caſe, where a reward is held out, for 
the diſcovery of a felony ; in conſequence of which, a diſ- 
covery is made, and the felon convicted; but after convic- 
tion, he breaks priſon, and eſcapes. Mr. Batt aſks, if the 
diſcoverer, in that caſe, would not be intitled to the re- 
ward. He certainly would ; but that caſe, by no means 
applies to the preſent queſtion. The informer had performed 
the condition, upon which the reward was offered ; but lord 
Portchefter has not performed the condition, to intitle him 
to the indemnity of the at. Mr. Bart contends, that it 
Was impoſſible for lord Portchefter to know what Hinton had 
done ; but the circumſtance, whether he knew or not, can 
have 
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have no weight with the court. The object of chin law & is 
to puniſh ſomebody ; but according to Mr. Batt's doctrine, 
offenders would indemnify each other, and no bonihment 


would be inflicted upon any. WW 
Wh” ſubmit, my Lord, that, from all Se circumſtances of 


this caſe, your Lordſhip is at liberty to enquire into the 
fictitious fact on the record; and, I truſt your Lordſhip will 
be of opinion, that my lord Portchefter has not complied 
with the terms of the law; that he has not done what was 


neceſſary, to intitle him te the indemnity prayed for; and 


that Hinton is, in every ſenſe, a bona fide: diſcoverer, and 


as ſuch intitled to tha exemption of the act. 


* 


Mr. B AT T 


Replied, and contended, notwithftanding what had been 
urged by Mr. Bearcreft, that lord Portchefter was intitled to 
the indemnity. He inſiſted, that Mr. Bearcroft had not 
been able to get rid of the. force of the general rule and 
practice of the court, never to allow of the fraction of a day; 
and that, if he had not felt it impoſſible ſo to have done, 
his ingenuity, his legal knowledge, and the attention he al- 
ways gave to the intereſt of his clients, would have produced 
more powerful arguments, than thoſe he had made uſe of 


upon the preſent occaſion. 

He repeated his former argument; and again 1 
for the uniformity of the rule of law, which, he faid, the 
court had always held ſacred, and never yielded to juſtice 
and good ſenſe, even when it would have been beneficial, 


not only to individuals, but to the public; and that the 


rule being ſo poſitive, and fo well eſtabliſhed, they had a 
right to claim the benefit of it. 

He then again went through the circumſtances of the caſe ; 3 
refuſed aſſent to Mr. Bearcreft's doctrine, that ſomebody 
muſt be puniſhed; argued for taking the word convicted in 
the act, in a plain and ſimple, and not in a legal and tech- 
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vical ſenſe ; and inſiſted, that if, 1 that conſtruction, of- 
fenders all got free, as Mr. Bearcroft ſuppoſed they would, 
and not one would be puniſhed, that the fault would lie 
with the legiſlature, and not with the court. : 

He concluded with admitting the importance of the quel- | 
5 not only to the parties, but to the public: and with 
expreſſing a wiſh, that there might be another argument, 


12 the jud gment of the court was given. 


——— 


E ARI. oy MANSFIELD. 


ne I * not mean to give an opinion now, but juſt to 
break the caſe, to ſee if I can bring it to the point; the 
real point, which is 2 good deal entangled in the plead- 
ings and argument.” 
take the general queſtion to be this ; ; whether lord 
Portchefter has convicted any perſon, not having before 
been convicted himſelf? If the fraction of a day can be 
gone into, then there is a judgment, obtained by Hinton 
againſt Hopkins, before the judgment againſt Hinton. 
If that fraction cannot be gone into, why then the judg- 
ments are all of the ſame mathematical inſtant, and the 
one is not before the other. But even in that caſe, Hinton 
will be intitled to an indemnity, becauſe, when the judg- 
ment was given againſt Hopkins, he was not before con- 
% victed; taking it all along for granted, that in the mean- 
© 1ng of this act of parliament, conviction requires a judg- 
ment, that there is no conviction before the judgment, 
So that the queſtion, either allowing the fraction, or not 
allowing the fraction, will come to this; (I want to feel 
my way; if I am wrong, I ſhould be glad to be ſet 
right;) whether, upon the conſtruction of the act of par- 
liament, the diſcovery of a man indemnified, is a diſco- 
very, that will intitle the diſcoverer to an indemnification ? 
Tt will come to that queſtion ; will it not? Taking it ei- 
ther way, will it not, Mr. Bearcrof? and Mr. Batt 5 
[7 hey both anſwered, that it certainly would.) 
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+£© As to chat anabien. I ſhall not - hint an opinion, till 1 
ſee what is to be done, as to the fraction of a day. The 
maxim, F iFtione juris ſemper equitas exiſtiz, means 
public convenience, in the adminiſtration of juſtice. It is a 
rule laid down, contrary to the truth of the fact, for the ſake 
of convenience, and for the better adminiſtration of juſtice. 
Therefore, when the law faid, (let it be as antient as it 
may) that there ſhould | be no ſpecification of time upon 
the record, during one term, but that one term ſhould be 
conſidered as one day, it ſaid, in other words, that there 
ſhould be no advantage got by priority. As between cre- 
ditors, it is very ſtrong; the law ſaid, it is better that 
you ſhould not be running of races, you ſhall not lay a 
foundation for eternal litigation, as to days and hours, 
and minutes, and watches, and 3 In fact, the rule 
was laid down, before the invention of either watch or 
clock, when they eſtimated time by ſand glaſſes running, 
or by the ſun. You ſhall not do this; you ſhall be all 


of the ſame moment; nay, you ſhall not have a prefe- 


rence, even by the court, from convenience, taking up 
one cauſe before another. What vile work would it 
make, if this was not the rule? Then the rule of law is, 
you ſhall not do it, and this rule upon fiction, which 
mall never be contradifted, to overturn the ground, 
upon which i it is eſtabliſhed, | N 


% Now the ſuit here is, to contradict, to overturn this 
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ground, and to ſay, that there ſhall be a priority. The 
law ſays, it ſhall not be, except in ſpecial caſes; then it 
is n and the time eg upon the record, the 


real time“ 
*© There are many caſes, where the relation of law, to the 


day, upon the meaning of particular acts of parliament, 
is very material: As for inſtance, the commencement of 
a ſait is very material, within the ſtatute of limitation; 
very material. The ſtrict commencement. of a ſuit, in 


Pint of law, is the A of a bill, but, within the ſtatute 
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« of "og the taking out. the writ, is conſidered as 
ce the commencement of the ſuit, and therefore you go into 
ec the ſtrict and particular time. Likewiſe in penal ſta- 
5% tutes, where the actions muſt be brought or commenced 
40 within three or two months, after the offence is com- 
ce mitted. There you, go into the particular time, becauſe 
"Ix is adapted to the meaning of the ſtatute, which meant 
ve the firſt ſtep that is taken in the ſuit. The court held, 
in the caſe of Fofier and Bonner, that the filing of the 
« bill, was the commencement of the ſuit. The filing the 
* bill, is the time of commencement for ſome purpoſes ; 
« for other purpoſes, the ſuit commences upon taking out 
= a Ine,” 

In this caſe, what I wiſhed to have argded, were che 
« real merits. If Mr. Bearcroft is right, it would make 
© go, to hours and minutes; and, if to be done jn this 
« caſe, why not between creditors, and for a variety 
<< of other purpoſes ? The ſtatute of frauds is a ſtrong ar- 
e gument, that it could not be done, for any purpoſe what- 
ever, but by the interpoſition of the legiſlature. But if 
e this could be done, ſtill it comes to the ſame queſtion ; 3 
« whether, by the act of parliament, the diſcovery of a 
« man convicted, and intitled to an indemnity, I had better 
< have ſaid, of a man indemaified, will intitle the diſco- 
« yerer to an indemnification ? This is a great queſtion, of 
* ſerious importance, to the public at large.“ 


Juſtice WILLES. 


% This queſtion is too important, to give a haſty opinion 
« upon. I do not mean to throw out a ſingle doubt, upon 
„% what my Lord has ſaid ; for he ſays true, that when this 
„ caſe comes to be determined, upon the conſtruction of 
« the act of parliament, whether the conviction of a man 
« indemnified, will intitle the diſcoverer to an indemnifi- 
« cation, it will be a very great queſtion. I have no doubt 
*« as to that; but I have my doubts with regard to the fact, 


« whether, under all the circumſtances of this record, Hinten 
can 
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can be conſidered as indemnified, at the time the judg- 


ment was entered up by Richardt. If all the judgments 
are not entered up, co inſtante, We muſt give priority; 


we muſt give priority to Hinton againſt lord Portchefter, 
and indemnify the ene, and net the other. My doubt 


is, whether Hinton can, at the time that Richards's judg- 


ment wWas entered up, be conſidered as a perſon indem- 


nified. If he can, we muſt give a . to A 
over lord Pirithofler 5 


Mr. 1450 B U L L ER. 


«© With refpe&t to the conſtruction of the act of parlia- 
ment, I ſhall not ſay a ſyllable, which may import what 
opinion I have, upon that ſubject; but as my Lord, 


and my brother Willes, are diſpoſed to get rid of the 


reſt of the cauſe, namely the pleadings, 
Mr. Juſtice WILLE S. «© No; we had better let that 


alone. I had rather lock into the ate © with ___ to 
the fiction.“ | 


Mr. Juſtice B UL LE R. If that is 5 the caſe, I ſhall 
give no opinion at all.? 
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EARL or MANSFIELD. 


« THIS is an Avvita Qurrtra, brought by lord 
«« *Portchefter, to be xclieved from the effects of a judgment 
© obtained againſt him, by the defendant Mr. Petrie, for 


«© bribery.” | 
« The writ and declaration ſtate, that Mr. Petrie in 


% Fafter term, 21ſt Geo. III. brought an action againſt lord 
e Porteheſter, for bribery; which action was tried in July 
« 1781, and judgment given for the plaintiſt, upon the 
«« firſt day of Michaelmas term, 1781.“ 


That 


On Saturday the 28th of June 1783, che Earl of Mangels 
gave notice in the court of King's Bench, that he ſhould, 
on the Thurſday following, give the judgment of the 


—— 19 N E TEA 31 o& 7 
: 2 


CHAPTER A. 1 127 


; * 
45 - 4 * "Th . 


= „That upon 1 1 11th of September: 1780, Hine was . 
« of bribery; and, upon the zgth of May 1731; lord Port- 
10 chefter made a diſcovery of Hinton, nn, which Arn 
«© an action was brought by Ric bar 2 beit v9 

«© That cauſe was alſo tried in Jul 1781, and judgment 
given for the plaintiff, upon the firſt day of Michaelmas 


«« term 178 1. For which reaſon, my lord Portchefter inſiſts, 


„: him, by Mr. Petrie.“ 15 


*c Las plea. ſtates, that one - Hopkins was, alſo alley of 
bribery ; and that, before the diſcovery of Hinton, made 
by lord Portcheſter, (viz.) upon the zoth of September 
1780, Hinton diſcovered Hopkins. Upon which diſcovery 
Mr. Petrie, in Eaſter term 1781, brought an action againſt 
2 Hophins. That cauſe was alſo tried in Zaly 1781 ; and 


judgment was given for the plaintif, —__ the firſt 5:00 
* of Michaelmas term 1781.” _ 


, 


*The plea then avers, that the in a Hophins 


«© was given before the judgment againſt Hinton; and that 
Hinton had ſued out an Avuvpita.QuerELa . Ri- 
ce | 


chards, which is ſtill depending.” 5 

The replication traverſes, that the judgment ck 
Hopkins was given firſt, The rejoinder takes iſſue * 
c that traverſe.” 

„To this the plaintiff has demurred, and aſſigned for 
cauſe; that it appears, by the proceedings, that-the 
« judgment againſt Hopkins, and the Judgment againſt 
Hinten, were given at the ſame time: and therefore, 


« that the averment of priority is not admiſſable ; and that, 
being a matter upon record, it new to be tried by the 


« record, and not by the country.“ x 
: 2m Upon this record, four points 1 been in argument 
at the bar. The firſt three, upon the pleadings: and the 


c« laſt, upon the conſtruction of the "OR of the 2d Geo. II. 
«© e | | | 


«© The firſt is, whether you can aver the priority of one 
1 ne!. before another, where 1 it is admitted, upon the 
*f record» 


that he is exempt from the penalties recovered againſt 
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«< record, that both judgments v were given upon che ſame 
4e Fee” N 8e Fe N x 
The fecond.. 11 you can aver a priority, kitties that 
6 is a fact, to be tried by the record, or by the country.“ | 
« The third. Suppoſing the queſtion ought to be tried 


=” by the record, whether the plaintiſů, having i in his replica- 


& tion traverſed. the priority of the judgment, ſhould after- 
«wards be permitted to object tc to an iſſue in fact, taken up- 
4 on his own traverſe. T 

The fourth point is, admitting, that the adamant ob- 
«© tained, upon a diſcovery made by a defendant, at the ſame 
ec time as 2 judgment is obtained againſt him, ſhould, in 

general caſes (admitting and ſuppoſing it in general caſes 
<- ſhould) exempt him from the penalties of the act; whe- 
* ther the judgment will do ſo in a cafe, where the perſou 
* convicted, upon the diſcovery made by the defendant, is 


© exempt from all penalties, in conſequence of another con- 


<< viction obtained, upon a diſcovery made by him.” 
As to the firſt point; Whether you can aver a priority of 
* one [judgment before the other, in a caſe, where both Judg- 
cc, s are given upon the ſame day.” 
It is laid down, by the court, in the cafe of Jobnſon 
* againſt Smith *, as a certain rule of law, that a judgment 
< ſhould be deemed complete and binding, to all intents 


s and purpoſes, by relation. This, as a rule of the com- 
% mon law, is ſupported by every caſe, which can be found 


upon the ſubject, and there is no one W which 
4 contradicts it.“ | | 
« In Stanford againſt Cooper, in Croke (Charles) 102; 8 
@- Sire Facias was brought, and a judgment in debt ob- 


* tained, in Hilary, the 22d King James. The defendant 


<< pleaded the ſtatute, acknowledged upon the 22d of Ja- 
& mary," an extent was taken thereon, and, upon a de- 
r murrer, it was adjudged, that the Judgment related to 
the eſſoign day. N 


* 2d Burrow, 950. 


er That 
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9 


e That is a very ſtrong caſe, for the ſtatute is acknow- 


«© ment, upon which it was taken out, was not really a 
„ judgment, till the morrow of the Trinity, and fo was not 
« ſufficient to warrant the capias.” 

«© But ſay the court, If it appears by the record, that it 
« is a judgment of ſuch a term, the court will take it as a 
„judgment of the firſt day of the term. And, in this caſe, 
«© the judgment, for any thing that appears upon the re- 
ce cord, is a ſufficient judgment to warrant the execution, 
which was taken out, as of the firſt day of the term. As 
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<« ledged the day before the firſt day of the term, and the 2 
«© court, who are bound judicially to take notice of the term, ''l 
« and of courſe of their own proceedings, muſt know, and 1 N 
< ſee, that the judgment could not be given till the 23d of . 
« January, and conſequently, in point of fact, was ſubſe- | | 
«« quent to the ſtatute. Yet they held, that the legal fic- 1 
«« tion and relation, in the caſe of a judgment, ſhould = : 1 
« yail, againſt the truth and fact of the caſe,” j 1 
“In Gerrard and Norris, in Latch. 53. The plaintif, 1 
« under an Elegit, brought an action of treſpaſs. The f 4 
judgment, upon which the Z/egit iſſued, was given upon | q 
* the morrow of the Trinity, of the 15th of King James, 18 
„ which was the 2oth of June. The defendant elaimed by 7 
« an extent of a ſtatute, as the ſame term, but before the if 1 
judgment, to wit, the 20th of June. , i 
„The reporter ſays, he heard that it was adjudged, that uy! 
« the plaintiff had a better right, becauſe he claimed to be 6 
*in, under a judgment, and all the term is but one day in 1 
© law. You ſee, in that caſe, the attempt was, to make a TH ö 
« fraction of a day, and the defendant pleaded, that his ſta- 1 
„ tute was before the judgment. But, if the caſe is rightly ol. 
reported, the court would not allow it.“ * 
« In Miller and Bradley, in this court, the 10th Geo. I. 2:1 
« a Capias ad Satisfaciendum was taken out, as upon the 1 
« firſt day of Trinity Term, when the judgment appeared 1 
6e to be a general judgment of the term. The defendant 1 
% moved to have the execution ſet aſide, becauſe the judg- | i [ 
4 


1 


636 — 
rad 


— : N Os 

- 7 C * ; 4 * 
D eee e ee 0 Ty. . — 

ry 4 ph.” 2 * bt : f 
9 — wn andv©y at eg eget — . NE i ee mr 
r any os ty ay oo tiae nn FERN ad TANG ag a 

8 * «© 7 5 X Fa 7 hp cad — * þ 

P oY 


480 


cc 


cc 


Cc 


«6c 


cc 


44 


 CRICKLADE CASE. 


it appears to be a e generally of that term, and 
as it does not appear by continuances upon the record, 
that it was not a judgment till a particular day, it ſnould 
be intended to be of the firſt day of the term, and ſo the 
execution is regular.“ 

„ You obſerve, it muſt, from the argument and the rea- 


ſoning in that caſe, have been ſhewn, that in truth and in 


fact the judgment was not till the morrow of the Trinity, 
but, Sough the fact ho” WINTER legal relation appeared 
againſt it.“ 

The caſes of Hutchinſon againſt 7 homas, in Keble and 
2d Levinz; Fackſon and Giſling, in Trinity, the 16th 


Geo. II.; the Queen and Harris, in Croke, (Elizabeth) ; Pye 


and Cooke, in Moore and Hawkins's Pleas of the Crown; 
and Combe and Pit, in Sir Fames Burrow ; do not at all 


apply to the preſent queſtion, for the priority of judg- 


ment, was not the point in any of them. The queſtion 
in all of them was, upon the priority of the commence- 
ment of the ſuit, which was the act of the party; but 
the judgment is the act of the court. Theſe caſes are all 
founded upon penal ſtatutes, where the penalty is given to 
the party, who ſhall firſt ſue; and, upon that ground it 
was determined, that the ſuit that was, in fact, firſt 
commenced, might be pleaded in bar to the other. 

There is another ſtring of caſes, which are as little ap- 


polite to the preſent caſe. Wood and Newton; Fohnſon 


and Smith; Foſter and Bonner; and others of the ſame 
ſort. All thoſe caſes are, upon the queſtion, what is the 


"commencement of the ſuit ; whether it ic the Latitat, or 


the bill; and the reſult is, that the bill, in point of law, 
is the commencement of the ſuit, but that the plaintiff 
may, by ſpecially ſtating it, make the Latitat the com- 
mencement; and if he does, it ſhall be ſo conſidered for 
the defendant, as well as for the plaintiff; and the true 
time of ſuing it out, ſhall, if material, be enquired 


into.“ 


4 The 


CHAPTER XX. - 481 
£48 The application for the writ, and the ſaing i it out, are 
the acts of the party, and, as ſuch, they may be put in 


* jiſſue, to be tried by the country. But the general rule 
© of law which I have mentioned, like moſt other ge- 


. neral rules, is liable to ſome exceptions. Two I will 


« mention, which comprehend all the other caſes, that I 
** have found, in any degree applicable to the preſent 
<< quis.” 

The firſt be en is, where the preciſe time of ſigning 
%a judgment, or of doing any other act, the record is 
«© made material by the ſtatute, as in caſes of bargain and 
<< ſale inroled, where the ſtatute requires, that they ſhould 
% be inroled within fix months of the time of the execu- 
6 tion; or, in the caſe of judgments as between purchaſers, 
ce where, by the poſitive ſtatute law, the time of ſigning the 
% judgment muſt be marked upon the roll, and the judg- 
* ment ſhall bind from that time only. Hinde's caſe, 4th 
% Coke,,71, was determined upon the ſtatute. The ex- 
e ceptions ariſing from poſitive ſtatutes, prove the rule of 
* the common law; for it was that rule alone, which made 
« ſuch ſtatutes neceſſary, in caſes where the legiſlature 
% thought exceptincs, to the general.rule of law, ought to 
«© be made.” 


The ſecond exception, as by the common Jaws | is, when 


<« there is a ſpecial memorandum, by the bill, of a particu- 


lar day in the term. In ſuch caſe, (as it appears in the 


«« record itſelf when the bill was filed, and judgment could 


„ not be given before the bill was filed,) I take it, the 


judgment could only have relation to the time of the filing 
* the bill.” 

«© 'The caſe, I conceive, —__ be the ſame, if there was 
a day given upon the roll to hear judgment; and this 
«« appears to me, to be the foundation * the judgment in 
« Huys againſt Vrigbt, in Yelverton, 35. 

The firſt reaſon given, by the court, in that caſe, is 
« ſuch as cannot poſſibly be ſupported, for if the award was 
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482 CRICKLADE CASE. 


& to ceaſe, the ſuit was void, there was no cauſe of action. 
«« The only breach aſſigned was, the proſecution of the ae- 
7 tion after the award, and unleſs the plaintif was intitled 
* to recover damages for that, there ſhould have been judg- 
« ment againſt him. And even ſuppoſing that there had 
«« been other breaches aſſigned, yet, where one breach is 


bad, and general damages are given, the plaintiſf cannot 
% have judgment.” 


* The ſecond reaſon given, in that caſe, therefore, is the 
« only and the true one, upon which the judgment can be 


* ſupported. It is. there allowed, that, in judgment of 


«: law, every judgment relates to the firſt day of the term; 
* but the court thought it was admitted, upon that record, 
s that the former judgment was given after the 2oth, which 
might appear, upon the record of the judgment, to have 
4 been the caſe; by either of the ways which I have men- 
„ tioned, but being admitted upon the pleadings, then be- 
«« fore the court, they will not look at 1 other record, to 
« ſee how the matter ſtood.“ 


« So in the caſe of Miller and Bradley, which I wecticges 


before, the court held, that if it appeared by continu- 


« ances upon record, that it was not a judgment till a par- 
% ticular day in the term, it ſhould not relate to =o firſt 
44 day. 39 

« Andin 3d Salteld, 212, it is faid by Holt, that a 214g 
*© ment ſhould have relation to the firſt day of the term, as. 
if it was given upon that very day, unleſs there is a me- 
% morandum to the contrary; as when there is a continu- 
*« ance of the cauſe, till another day in the ſame term.“ 

For theſe reaſons, we are of opinion, that you cannot 
« aver a priority of one jadgment before another, in a caſe, 
«« where both judgments are given upon the ſame _ 

% This opinion makes it unneceſſary, to conſider the two 
« other queſtions, which have been urged upon the plead- | 
< ings; but whenever it may become neceſſary, to decide 
0 upon the mode of trying the Py the ſame cafes, and 


6 6c the 


CHAPTER * 48; 


* 


ec © the ms Ho edn will go a great way to thew, tha it 
5 ought to be by record, and not by the country. | 

« The only remaining queſtion is, ſuppoſing, taking for 
ce granted, that, in general caſes, the judgment upon a diſ- 
*© covery, made by the defendant, obtained at the ſame 
«« time, that the judgment is obtained againſt him, ſhould 
«« exempt him from the penalties of the act; taking that 


© for granted, then the queſtion that remains is, whether 


* ſuch judgment will do, in a caſe, where the perſon con- 


« victed upon the diſcovery made by the defendant, is ex- 


ec empt from all penalties, in conſequence of another con- 
« viction obtained, upon a diſcovery made by him? 


This is quite a new queſtion, and therefore, = 


| © the matter as intelligible as I am able, I will again ſtate 
e from the record, ſo much of the caſe, as is applicable to 
« this point, and the ſeveral arguments which have been 
«- uſed upon it, by my lord Portehefter, (who is the plaintiff 
« in the AupiTa QuERELa, that ſeeks relief under ſuch 


«« a judgment) before 1 deliver an opinion, upon that ſub- 


«6 ject. 55 
« The facts 3 in the plea, and admitted in this re- 


cord are, that before my lord Portchefter diſcovered Hin- 


4 ons, Hinton diſcovered Hopkins; upon whoſe diſcovery, an 
« action was brought and a verdict and judgment obtained, 
te at the ſame. time that the verdi& and judgment were ob- 
% tained- againſt Hinton; and that Hinton ſued out an Av- 


© ITA QUERELA, upon the Judgment obtained againſt 


«© him, which AupiTa QuERELa is ſtill depending. 44 
«© The counſel for my lord Portchefter have uſed two dif- 
r ferent arguments to prove, that the judgment obtained, 


«© upon the diſcovery of Hinton againſt Hopkins, ſhould not 


e deprive my lord Portebeſter of the exemption, to which 

„ he is otherwiſe intitled, in conſequence of the nent 
© obtained; upon his diſcovery againſt Hinton.“ 

« Firſt, they ſay, becauſe the AudiTa QuERELA 

«© brought by Hinton, is ſtill depending, and till that is de- 
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= 


oc tnemined, Non Conftat, whether Hinton will be exempt 
«© from the penalties of the judgment againſt him, or not : 
<« and though the plea beſides ſtating, that an AubirA 
„ QuerELa is depending, has ſufficiently ſtated the facts, 
„ upon which it is contended, that, by law, Hinton is ex- 

te empt, yet they ſay, the court ought not to decide upon the 
«« facts, reſpecting Hinton, ie this record, ſince Hinton i is 
* not a party to it.“ 

« As to the AupiTa a being ſtill eg it 
«© was rightly anſwered by the counſel upon the other fide, 
« that this fact is alledged, only for the purpoſe of ſhewing, 
«© that Hinton 1s purſuing his remedy, if, upon the facts 
ſtated, he is intitled to any; and it is not contended, that 
the mere pendency of the Avira QuerELa, can alone 
« affect lord Portchefter.” “. _ 

«© But all the facts, which intitle Hinton t to an wen, 
« are preciſely ſtated and admitted.” h 

ee Thoſe facts are, for the reaſons which I have given in 
cc diſcuſſing what was made the fourth queſtion, ſufficient to 
« intitle Hinton to his indemnity.” ?“ i ; 

07 The only part of this objection then, which remains to 

' «© be conſidered i is, whether the court can decide upon thoſe 
& facts, upon this record, fince Hinton is not a party to it. 
It would be very unequal juſtice if they could not; 
both parties to this record, are intereſted in the effect, and 
«« the legality, of the judgment againſt Hinton.” | 

«© My lord Portchefter inſiſts, that he has a right to avail 
*« himſelf of it, and he relies upon it, as his indemnity.” 

*< Juſtice then demands, that Mr. Petrie ſhould be per- 
« mitted to alledge any reaſons, which he can, to ſhew, 
t that ſuch judgment is ill founded or of no avail,” 

He can only do that, by ftating the objection, as he has 
«« done, for he could OE bring an AupiTaA nne. 
4% nor a writ of error.“ 

% The judgment conclufively binds thofe only, who are 
e« parties to it. All others have & right to diſpute the juſtice, 
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the eas, and the nahme of i it, when 3 it © becomes 1 ma- 
terial for them to do ſo.“ 


"08 Suppoſe i in this caſe, Hinton, notwithſtanding "IF is in- 


titled to an indemnity, choſe to ſubmit to the judgment, 


and to pay his FivE HUNDRED POUNDS, for the ſake of 


ſaving as many thouſand pounds to lord Portchefter, and 


therefore had brought no AuDITA QuereLa. It is im- 


poſſible that ſuch a judgment ſhould conclude Petrie, who 


15 no party to it, but he muſt be at liberty, to ſtate any 


thing to ſhew, that Inch Judgment ought to be of no 
avail.” 
The ſecond ground of argument made uſe of, 1 the 


counſel for lord Portchefter, was; admitting that Hinton 


ſhould hereafter be relieved, or even ſhould now be re- 
lieved, from the penalties of the judgment obtained againſt 
him, ſtill my lord Porzchefter would be intitled to an in- 
demnity, becauſe he had proſecuted Hinton to conviction : 
and it was ſaid, that this caſe, was like the caſe, where 
an indemnity is given upon conviction, and after the con- 
viction, the king pardons the offender.” 
* The caſe put of a conviction upon an indictment, and 
a ſubſequent pardon, does not warrant the argument, but 
the reaſon of 1t ſtrongly applies the other way.” 
«© In criminal proſecutions, the verdict is the conviction, 
and it remains a legal conviction, notwithſtanding the ef- 
fect of that conviction is done away by the pardon.” 
The party who procures ſuch conviction, has perform- 
ed the conviction, upon which he is intitled to his in- 
demnity ; and the ſubſequent mercy of the crown, to the 
convicted, cannot diveſt the right, which is abſolutely 
veſted in the diſcoverer,” 
„ But even in that caſe, it muſt be a legal conviction, 
and ſuch as is capable of heing carried into execution, or 
elſe the diſcoverer is not, in ſtrictneſs, intitled to his in- 
demnity. For if the priſoner be tried upon an inſufficient 
indictment, and convicted, and the judgment is arreſted, 
H h 3 | 40 and 
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486 CRICKLADE. CASE, 


wa 
« and the priſoner is afterwards indicted again, (as he may 
« be be,) the accomplice is bound to appear as 2 witneſs, up- 
6 on the ſecond trial, or he will not be intitled to I re-: 
« ward, or indemnity.” 
If the conviction, i in that caſe, muſt be a legal and ſuf- 
t ficient conviction, it muſt alſo be ſo, upon the act of par- 
ce liament i in queſtion.” | 

7e The gonviction, in a civil proſecution, can only be by 
Fc judgment, and that brings the caſe to the queſtiqn ; Whe- 
* ther the judgment againſt Hinton, (he being an indemni- 
be fied perſon, )i is ſuch a conviction, as will intitle lord Port: 
* chefter to his indemnity ??*? 

« T hat queſtion, in reality, is no more than this ; whe- 
e ther a conviction, to intitle a perſon to an indemnity, as 
a diſcoverer, muſt be ſuch a conviftion, as may be fol- 
lowed, up by an execution, and by puniſhment? or whe- 
ther it 15 ſufficient, that · there ſhould be a conviction in 
form oply, though ſuch conviction is, to all effeQive pur- 
poſes, as mere waſte. paper.“ 
The very ſtate of the propoſition decides it. The caſe 
of a conviction, upon an inſufficient indictment; and the 
reaſon aſſigned by the court, in Sutton and Biſhop, for giv- 
ing the indemnity, prove that point, beyond all contra- 
diction. Mr. Juſtice J. ates, in deliyering the opinion of 
the court in that caſe, laid it down, that the plain inten- 
tion of this clauſe was, to ſubſtitute another offender, as 
an object of puniſhment, in the place of the party diſco- 
Fe vering, ſo as to ſubje& that offender, to all the penal 
conſequences of the offence, that examples might be 
# made, and the law haye 1ts proper effect.“ 

« Tn the preſent caſe, my lord Portebeſter has not ſubſti- 


tuted any other offender in his place, who can be an ob- 
F< ject of pyniſhment.”? 


% Hinton, whom he has diſcovered, is not liable to any 
*4 of the penalties or diſabilities in the ſtatute.“ 


* 
* 


4 And 


% And therefore, if ſuch a diſcovery and conviction was 
allowed to exempt lord Portebeſter, no example would be 
«« made, and the law would be rendered of no effect.“ 

It has been contended, particularly by Mr. Batt, that 
lord Portebeſter had equal merit, by making the diſco- 
% very, and procuring the conviction of another offender, 
„whether that offender is exempt from the penalties, or 
«© not; becauſe that is a fact, not in the knowledge of lord 
* Portchefter, and his intention of making the diſcovery, 
* was equally good, for he meant to bring another offen- 
der to puniſhment, and has done . thing in his power, 
«« for that purpoſe.” 

„But the anſwer is, that Wierer good his intentions 
© might have been, he has not done the thing required; 
«© he has not brought another offender to puniſhment; and 
* it 15 the act, not the intention, which the legiſlature meant 
«© to reward.“ Ep 

Therefore, upon che whole, we are of opinion, that 
«« there mult be 1 for the defendant, on this Au- 
«© DITA QPERIIA.“ 


} 


Mr, WOOD then prayed the judgment of the court, 
on the other AuDita QUuERELA, which had been allowed 
to lord Portcheſter *, (the circumſtances in both, having been 
exactly the ſame, except as to the time of the commence- 
ment of the original actions, the bill in the one, having 
been filed the firſt day of Hilary Term 1781, and the bill in 
the other, in Eaſfer Term following ,) and the court award- 
ed judgment for Mr. Petrie, on that likewiſe. 


LORD PORTCHESTER then ſued out Writs of , 


Error, appealing to the Houſe of Lords, from the unani- 
mous deciſion of the court of King's Bench; but theſe 
writs were afterwards withdrawn; and on the 17th of the 


* See chapter the eighteenth, page 412. 
+ See chapter the fifth, pages 49 and 56. 
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fame month (Fuly 1783) Mr. Petrie executed releaſes to lord 


Portchefter, and powers of attorney to enter ſatisfadion up- 
on the records *. £ _ 


* Theſe recorded judgments againſt lord Portchefter, have ſub- 
jected him to heavy penalties ; have deprived him for ever of a great 
privilege, the conſtitutional inheritance of the meaneſt ſubje& of the 
realm; have furniſhed inconteſtable evidence, that, in this land of 
liberty, under a government by law, no ſituation, however exalted, 
no abilities, no riches, no power, no influence, no family connection, 
can protect any offender whatever, from the puniſhment of the law; 
and have proved to the world, that a ſteady, determined perſeverance, 


in a cauſe ſupported by truth and juſtice, will eventually ſucceed, in 


ſpite of difficulties, ever ſo formidable. 


CRICX. 


[ 49 ] - 
. 
CRICKLADE CASE 
2 3 
CHAPTER THE TWENTIETH. 
—————_— _ — — 
HOUSE or COMMONS. 
PE T1 T1 Un. 
againſt the RETURN for CRICKLADE; 
QUALIFICATIONS, _ 
of the PETITIONER and the SITTING MEMBERS 5 
PROCEEDINGS, 
before the SeLECT ConnrTrTEs ; 
AS OT: 
upon the Mzzirs of the ELECTION} 
SPECIAL REPORT, 
upon the SUBJECT of BaIpERY; 
OY OO OA 
to prevent Ba1BERY and CorRuPTION, 
in the ELECTION of MzuzERS, 
e 
ie 


O N Monday the 13th of Neven 1780, Mr. FOX 
preſented to the houſe, the petition of Mr. PETRIZ 5 

againſt the return of Mr. B ENFIELD and Mr. MAC. 
PHERSON, for the borough of Crici/ade, | / 
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490 CRICKLADE CASE. 


PE TIT I ON. 


10 To the Honourable the Commons of Great Britats, in 
Parliament aſſembled.” 


« The humble Petition of SAMUEL PETRIE, eq.” 


- cc. SHEWETH, Fr 


% THAT at the late ** for 1 to ſerve 


c jn parliament, for the borough of Cricilade, in the county 


« of Wilts, PAUL BENFIELD, eſquire, FOHN 


« MACPHERSON, eſquire, and your Petitioner were 
ce candidates. That previous to, and during the poll, at 
te the ſaid election, the ſaid Paul Benfield, and the ſaid John 
*© Macpherſon, by themſelves, and by their agents, wers 
„ ouilty of many groſs and notorious acts of bribery and 
ce corruption, and did allow to the electors of the ſaid bo- 


% rough, money, meat, drink, entertainment, and provi- 


«« fion, whereby they were influenced to give their votes, 


4e for the ſaid Paul Benfield, and the ſaid Jobn Macpherſon, 
«« That by theſe means, by threats and by promiſes, and 
5 by divers other corrupt and unwarrantable practices and 
* proceedings, the ſaid Paul Benfield, and the ſaid Fohr 
% Macpherſon, have procured themſelves to be unduly re- 
** turned, to ſerve in the preſent parliament, for the ſaid 
*© borough, to the manifeſt injury of your petitioner, and 
<< in violation of the rights and privileges of the ſaid bo- 
«© rough, and of the commons of Englaud. 

„ Your Petitioner, further ſnheweth, that the returning 
officer, during the courſe of the ſaid election, admitted 
many perſons to poll, for the ſaid Paul Benfield, and for 
* the ſaid Jobn Macpbirfuil who were not duly qualified ta 
„% yote at the ſaid electiom; and refuſed to admit other 


% perſons to poll, who were duly qualified to vote at the 
_ 54. ſaid election, and who tendered their votes, in favour of 


. your Petitioner. That your Petitioner conceives, he had a 
6c great majority of the legal and uncorrupied votes, at the 
HE | * faid 


1 CHAPTER XG > | 098 
7 „bad election, . duly elected, and ought h een 


T returned.“ 
« Your PETITIONER W moſt humbly 
*© prays this honourable Hovsx, to take the premiſes 
« into conſideration, and to grant unto your Peti. 


te tioner ſuch relief, as to the Hovuse, in their wiſe 


„ dom, ſhall ſeem meet,” 


The petition having been read, was ordered to be taken 
into conſideration, on Tue/Yay the 3d of April 1781. 


On Tue/day the 21ſt of November 1781, this order was 


diſcharged, and a new order made, for taking the petition 
into conſideration, on Tugſday the 24th of April 1781. 
On Friday the 24th of Nowemprr 1780, Mr. Petrie re- 


ceived from Mr. Hatſell, clerk of the Houſe of Commons, 


the following card, incloſing the following requiſition. f 


« Mr. HATSELL's compliments, and acquaints Mr, 
ge Perrie, that he, this day, received the incloſed demand 
*« from Mr. Benfield, and Mr. Macpherſon. Mr. Petrie is 
te therefore required, to mage a return to the ſame, via 
5 fifteen days next,“ 

Houſe of Commons, 
24th Now. 1780,” 


The Requiſition of Mr. Benfield and Mr. Macpber/ogy . 


TO SAMUEL PETRIE, eſquire, a Petitioner 
to the Honourable Houſe of Commons, complain- 


% ing of an undue election, for the borough of Crick. 


1 $6: Janie." * 


* Purſuant to a reſolution of the Houſe of Commons the. 
c 21ſt November 1717, you are hereby required, to give to 


and leave with the clerk of the Houſe of Commons, 2 
„ rental or particular, ſigned by you, of the lands, tene- 
*© ments, and hereditaments, whereby you make out your 
6c e qualiiation, to ſerve i in parliament; ; and, if you have 
cc not 
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492 CRICKLADE CASE. 


be“ not been in ne thereof for! three years before the 


ce late election, you are to inſert, from what perſon, and 

«« by what conveyance, or act in law, you claim and derive 

« the ſame; and alſo the conſideration, if any paid, and 

te the names and places of abode of the — to ſuch 
5%; CORVEYARCE and payment.“ 


«PAUL BENFIELD.” 
«FOHN MACPHERSON.” 


In compliance with, and in the terms of, this requiſition, 
Mr. Petrie delivered to Mr, Hatſell, addreſſed to Paul 
Benfield and John Macpherſon, e/quires, and to whom elſe it 
may concern,” the particulars of his qualification to be 
returned a burgeſs to ſerve in parliament, which con- 
fiſted of a clear annuity, or rent-charge, of THREE HUN+- 
DRED AND FIFTY POUNDS a year, iſſuing and payable out 
of all and fingular the manors, lands, tenements, and he- 
reditaments, of a right honourable Earl, ſituate in ſeven- 
teen different pariſhes, in the county of Bucks, and in four 
different pariſhes, in the county of Northampton, 

On Monday the 19th of March 1781, the Houſe reſolved, 
not to take into conſideration, in that ſeſſion of parliament, 
any of the petitions, complaining of the undue election or 
return of members to ſerve in parliament, which were ap- 
pointed to be heard, after the petitions which were ordered 
to be taken into conſideration on the 10th of April 1781. 
Mr. Petrie's petition, not having been ordered to be taken 
into conſideration, before the 24th of April 1781, of courſe 
died with the ſeſſion. | 

On Friday the zoth of November 1781, Mr. Burke pre- 
ſented to the Houſe, Mr. Perrie's renewed petition, againſt 
the return of Mr. Benßeld, and Mr. Macpherſon, for the bo- 
rough of Cricklage; which, having been read, was ordered 


ts be taken into conſideration, on Tueſday the 22d of Ja. 
guary 1782 


On 


CHAPTER XX. | 47 
12 \ 


On Wedneſday the 12th of 8 1781, Mr. Hal! 
delivered to Mr. Petrie, a requiſition of his qualification, 
figned Richard Troward*, Norfolk-ſtreet, agent for Paul 
«« Benfield, and John Macpherſon, e/quires ;** exactly fimi- 
lar to the requiſition which had been made, by Mr. Berfield 
and Mr, Macpherſon 3 on the 24th of November 
1780. ; 

With this requiſition, Mr. Petrie complied ; and gave 
to Mr. Hatſell the ſame anſwer, which he had before given, 
to the requiſition of Mr. Benfield and Mr. Macpherſon. 

The day following Mr, Petrie enquired at the Houſe of 
Commons, for the particulars of the qualifications of Mr. 
Benfield and Mr. Macpherſon, as ſworn to by thoſe gentle. 
men, when they took their ſeats in that Houſe. 

This enquiry, produced a. demur, and a meſſage was 
brought to Mr. Petrie, from the Speaker, that the papers, 
containing the particulars of what he wanted, could not 
then be found, but that no information, that it was Ling 
for him to have, ſhould be withheld, _ 

Mr. PET RIE upon this, deſired the Speaker . _ 
13 from him, that what he wanted, he demanded as 
a right, and would not receive as a favour, 


4 = 


* The demand made by Mr. Benfield and Mr. Macpherſon, of the 
particulars of Mr. Petrie's qualification, was clearly warranted by 
the reſolution of the Houſe of Commons of the 21ſt of Ao — <4 


1717; but there exiſted neither law, uſage, precedent, nor reſolu- 


tion, to warrant the requiſition of Mr. Richard Troward. 
The extent of the powers, with which Meſſrs. Wallis and Troward 
were inveſted, as the ſolicitors, attornies, and agents of Mr. Benffeld and 
Mr. Macpherſon, a 2 to have baniſhed from the minds of thoſe 
gentlemen, every idea of boundary. They proſecute actions, which 
were commenced by their Nabob clients ; they commence and pro- 
ſecute freſh actions, in the names of thoſje clients; they demand of Mr: 
Petrie, in the intoxication of their profeſſional relationſhip, his 
qualification to fit in parliament; and, it is not improbable, if mi- 
niſtry had been cloſe run, but that in the paroxyſm of their frenzy, 
they would have claimed a right, to have voted in the, Houſe of 
Commons, as the repreſentatives of their Aſiatic principals. 8 
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After ſome deliberation, Mr. Petrie, by the Lirefiions of 
the Speaker, was conducted into the office, where the qua- 
lifcations ſworn to by the different members, were regularly 
filed, and from whence he received the following particulars, 
of the ane. of Mr. Benfield, and Mr. Macpherſon. 


. The lands, tenements, and hereditaments, whereby 1 
4 make out my qualification, to ſerve in the preſent parli- 
« ament, do lie in the pariſh of Richmond, in the county 
« of Surrey; and in the pariſhes of Penbryn, Brougwin, and 
% Llandywyds, in the county of Cardigan; and Kuar/dale, 
& in the county of Northumberland; and I do declare my 
& eſtate in the ſame, to be of the annual value of THREE 
oh HUNDRED POUNDS, above reprizes.” 


Toe * PAUL ENFIELD» 


be « My eiten, as a member of che Houſe of Com- 
& mons, lies in the pariſhes of St. Peter Ox and Walton, 
ce in the county of Pembroke, and is of the annual value of 
4% THREE HUNDRED POUNDS, of lawful money of Great 
© Brittin, above reprizes. * Dated this 3 iſt day of Ocbo- 
re ber 1780.” 
« FOHN MACPHERSON?.” 


On Twe/day the 224 of January 1782, the day appointed 
for taking Mr. Petrie petition into conſideration, there 
having been only forty-ſeven members preſent, the Houſe 
adjourned till the next day; when there having been only 
Gxty-lix members 1 the Houſe - adjourned till the day 
following. 

On Thur/day the 24th of Jer 1782, one bündted 
members being in the Houſe, the doors were locked. There 
appeared at the bar, Mr. Zee and Mr. Burke, counſel for 


* Mr. Petrie cooks not diſcover, from theſe qualifications, 'any 

perty belonging either to Mr. Benfield or to Mr. Mac * Ne upon 
Ubich the iſſues, ordered by the court of King's Bench to force an 
apprarance to his actions againſt them (a), — 4. levied. 


(2) See chapter the third and fourth. 


My 
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Mr. Perrie, the Petitioner; Mr. been and Mr. Phils, 
counſel for Mr. Berfield, one of the fitting: members; and 


Mr. Erſtia and Mr. Anflrutber, oounſel * * nen 
the other ſitting member.... 2 


Before the ballot began, a e was” amd; while 


gave riſe to a debate of near two hours; whether Mr. Ben- 
field and Mr. Macpher/on, were to be conſidered as one and 
the ſame party, or as ſeparate and diſtinct parties. 

Mr. LE E contended, that they could be conſidered only 
as one party, as the ſame ſpecific charge Was brought againſt 
both, (groſs: and notorious bribery) ; as they were coupled. 
together through the whole of the petition; as they had one 
common intereſt;. and as there was no ee ; has 
could: ſeparate-the.one from the other. 

. E ARC ROF T and Mr. Erftine contended, that 
Mr. Beafield and Mr. Macpherſon had ftood at the election, 
upon different intereſts; that they had no connection with 
each other; and that the general charge in the petition; as 
applying to each, might be Arete by very differed 
evidence. 

Mr. LEE remaerk, that every circuniſiancs proved an 
union of intereſts between the fitting, members; that they 
had the ſame ſolicitors, who now appeared at the bar; and 


though for form ſake, they had different counſel, yet the 
very arrangement of the counſel, proved the connection be- 


tween the two, for Mr. Erftine, who was now counſel for 
Mr. Macpher/on, had attended at the cletion; as counſel for 
Mr. Benfeld. 


Mr. BEARCROFT ie that theſe circum- | 
ances, in no reſpe@ proved, that the intereſt was one and 
the ſame. That the arrangement of counſel, might have 


been accidental; that it certainly was moſt natural for him 


and Mr. Phillips, who were Engliſhmen, to be counſel for 


Mr. Benßeld, who was an Engliſhman ; and for Mr. Zr/eine 
and Mr. Auſiruther, who were Scotchmeny to be counſel for 
Mr, Macpherſon, who was a Scotchman, 


The 
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496 CRICKLADE' CASE. 

„The Houſe at length determined, that they were ons arid 
the ſame party; and, of courſe, were only intitled to two 
counſel, and to ſtrike off alternately with Mr. Petrie, from 


the forty-nine names which were to be n for, till 


they were reduced to thirteen -. ©5347 "2556 


* « Fouts, 24 die amar; 
: Anno 922 Georgi gf regis, 1782.” 
« Thabour we painted for taking into conſideration the petition. 
40 Petrie, eſquire, com x Ho of an undue election and re- 
© turn for the borough of Cricklade, in the county of Wilts, ae 
cc come; 29 g 
« The Houſe proceeded to the appointment of a ſeled committee, 
* to try and determine the merits of the ſaid petition.” ““ , 
% The 2 was counted by Mr. Speaker, and one hundred mem- 
& bers being found to be preſent;“ 
4 The counſel and a 2 for the Petitioner, and the counſel ind 
for Mr. Bessel, and the counſel and agents for Mr. Mac- 
on, were Alle in, to the bar.“ g | 
And the door of the Houſe being locked; 
* One of the counſel for the ſaid Mr. Benfield informed 0 Houſe, ; 
41 that the fitting members were deſirous of appearing by different 
04 ** counſel, in reſpect that the charge ſtated _ them, in the ſaid 
tition, was that of bribery, which, in oh nature, muſt affect them 
parately ; that cheir canvas at the ſaid borough was at different 
10 —_ and on the recommendation of different perſons ; that the 


% numbers of votes on the poll for the fitting members were dif- 
_ ©& ferent; and that, in the —_ of hearing the matter of the ſaid 


„ petition, their intereſts mz *. Hor oppoſite to each other; and 
« that, in truth and in fact, tting members were, in this cauſe, 
" perfectly independant of each other.” 

* And the ſaid counſel, and one of the counſel for the ſaid Mr. 
4% Macpherſon, havin been heard thereto ;?” 

One of the counſel for the Petitioner 1 was heard, and oppoſed the 
* fitting members ſeparating in their defence; and ſtated to the 
oh Hope. as a proof that the ſitting members were united in their 
« intereſts, not only at the ſaid election, but on the preſent occaſion, 
* that the counſel, who now attended the Houſe on the behalf of 
% Mr. 8 was preſent at the election, as counſel for Mr. 
« Benfield; and that the fitting members now appeared at the bar by 
« a common agent, to whom they had intruſted (4s it appeared) their 
« joint defence.“ 

* And the ſaid counſel for the ſitting members having been heard 
* by way of reply, the counſel and agents were directed to retire 
« ſome way from the bar.” 

© The . Houſe was moved, that the ſaid petition might be again 
cc read. 73 

„And the ſame was read accordingly. 


After 


ons e e 


The ballot immediately ſucceeded this determination, 
and the following gentlemen were choſen the ſelect com- 


mittee, to determine the merits of Mr. Petrie's petition, 


i Members for 


Sir HakBORD HarBorD, bart. (chairman) Norwich: 
Sir GILGERT ELLIor, baronet, 5 Roxburghſhire. 
JohN PenninGToON, eſquire, - =- - Milbourne Port. 
Joux Frepertck, eſquire, - - Cf Church. 
Sir THoMaAs CLarGEs, baronet, - = = Lincoln. 
David RozurT Mircazll, eſquire, - « Lyme Regis. 
James Pnjees eſquire, - |= - - = Peterborough. 
WrarTon Aucorrs, eſquire, - - <- Eaſt Retford. 
Sir Jaues PexxNYMAN, baronet, . * — Beverley. | 
Hengy RAWLINSON, eſquire Liverpool. 
ARTHUR Hot pswoRTH, eſquire, < Dartmouth. 


After which were read, an aft of the i ich of his preſent 
Majeſty, to explain and amend an att to regulate the trials 


of controverted elections; the entry in the Journal of the 


* Houſe of the 28th of March 1775, of the proctedings of 
the Houſe, on taking into conſideration the petition of 
Hans Winthrop Mortimer, e ſquire, complaining of an undue 
election and return for the borough of Shafteſhury the en- 
try in the Journal of the Houſe, of the 28th of April 1775, 
of the proceedings of the Houſe, on taking into conſide- 
ration the petition of Samuel Stephens, eſquire, complaining 


of an undue election and return for the borough of St. 


Ives; and the entry in the Journal of the Houſe, of the Eth 
of March 1781, of the proceedings of the Houſe, on taking 
into conſideration the petition of the Honourable Percy 
Wyndham, complaining of an undue election and return for 
the borough of Arundel, 


© A motion was (then) made, and the queſtion being put, that the 
% ſaid Paul Benfield and John Macpherſon, eſquires, be at liberty to 
appear, as ſeparate parties on diſtinct tre ARA Kee. 

It paſſed in the negative“ i 833 

And the counſel and agents being. again called to the bar, Mr. 


* 


« Speaker acquainted them with the ſaid reſolution?ꝰ“̃k 


Journals of the Houſe of Commons, 
vol. 38. p. 636. 


Ii : Lord 
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4 CRICKEADE CASE. 
Lord Viſcount Al THOR, - - = Voriger 8 
Lord Viſcount MippLzvox, - - - Whitthurth, 


Sir Gzoxcs Youct, baronet , Honiton. | nk 


oνuuο N 


GuorGE Ons row, cſquire, - - - Guildford. 


| * © U N SE L. 

F or the Petitioner. | E For the Sitting Members, 
Mr. LEE, Mr. BEAR CROrr, 
Mr. Bukk E. Mr. ExsKINE. 


Mr. pan: toafft 
- Mr, PHILLIPS. ray n 


On Friday the 2 5th of Januar 1782, the committee met, 
when Mr. Petrie's petition was read. 


There is no determination of the Houſe, as to the right 
of voting, but it was agreed by the counſel, on both fides, 
« that the right of voting for members to ſerve in parlia- 
% ment, for the borough of Cric#/ade, in the county of 
Witts, is, in the inhabitants poſſeſſing houſes within the 
«« ſaid borough, who are Freeholders, Copybalders, or. Leaſe- 
holders for any term, not leis than three years, or for any 
e ſuch term, or greater term, determinable on life or lives; 


* fuch F recholder, Copyholder, or Leaſebolder, having been 


in the occupation of the houſe , for which he may claim 
< to. vote, forty _ 1 5 5 any election. 


This Point being ſettled, Mir. Lee reed the caſe as 
follows :. 


* 


Mr. LEE. 


« Mr. Chairman.” 
Sir. I have the honour to tha this Shri ketes as 


counſel for the Petitioner, Mr. Petrie, who will lay before 
you a caſe, replete with circumſtances very extraordinary, 


as well with refpe& to the parties, whoſe conduct will be 
+ | 1 the 


the ſubject of your enquiry, as to the extent of the bribery 
and corruption, which have given riſe to this petition.” 
At the laſt election at the borough of Crictlade, Mr. 


_ Benfield had 202 votes; Mr. Macpherſon 172; and Mr. Petrie 


only 21. From this ſtate of the poll, it naturally appears, 
at firſt view, ſomewhat ſingular, that my client ſhould have 
preſented a petition againſt the return, and that he ſhould 
be now proſecuting that petition, with the fulleſt confidence 
of ſucceſs ; but when the evidence he will offer, has been 
laid before you, gentlemen, I am perſuaded, that you will 
be fatisfied of the truth of what he has ftated ; you will be 
fatisfied that he has a majority of legal votes upon the poll, 
and ought to have been returned, and to have taken his feat 
in the Houfe of Commons, as one of the nnn in 
Parliament for this borough.” 

Sir. This caſe will open to you a ſcene of bribery and 
corruption, which, in former times, would not have been 
credited. 'The modeſty of our anceſtors would have bluſhed 
at the idea of violating privileges, which they held ſo ſacred ; 
but a noble peer of the preſent age, has ſo far loſt fight of 
his dignity, fituation, and character, as to become an elec- 


tion agent, and to deal out bribes by wholeſale. Strange 


as this conduct muſt ſeem, and to my mind, ſhocking as it 
is to relate, the corrupt ſcheme, and the actual execution 
of it, for the purpoſe of bringing into parliament two men, 
who had no buſineſs there, and who had no connection with 
this borough, but what this corruption had given them, will 
be proved by the cleareſt evidence/? 

« Sir. 1 do not wiſh to traduce the character of any 
man, nor ſhall I ſay one ſyllable of the noble peer, and of 
the two perſons with whom he co-operated in this buſineſs, 
but as they ſtand connected with the preſent cauſe. All I 
know of the two gentlemen is, that their names are Benfie/d 
and Macpherſon z and from what 2%: brief informs me, I 
ſhall not chuſe to know more of them. 'They are however 
abſent, and T ſhall not treat their characters, with the aſpe- 
rity, which their conduct warrants,” 

Ii 2 
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1 500 CRICKLADE CASE. , 
1 . ſhall now, Sir, tate to the committee, in what mang, 
i þ ner Mr. Petrie firſt became acquainted Eo þ connected. wick 
5 the borough of Cricllade, and his conduct under chat con- 
13 nection, in order to ſhow, that his pretenſions *. the ſuf- A* 
15 frages of the voters were not ill-founded.”? <a ino 
, Mr. L E E 5 the Nee of Mr. Petrie? s. 
1 Saba firſt introduction to this borough ; the part he. took 
1 | - +++.) at the eleQtion in the year 1775; and his conduct 
_ in ſupporting the petition of the eleQors, againſt 
"Si +2. .the return that was then made, which confirmed 
icy do the inhabitants their hereditary, franchiſe, of 


voting for repreſentatives to parliament; a fran- 
chiſe which had been groſsly and violently at- 
tacked by the then lord of the manor, and the 
cCreature of his appointment, the Fetprning, officer 
| at that election. | 


This was Mr. Perrie's firſt acquaintance and connection 
with the borough of Crictlade, and from his conduct upon 
that occaſion, as might naturally have been expected, the 
electors expreſſed the moſt. grateful. ne and the 
warmeſt attachment.“ J Abc 

„„The firſt vacaney after this alete Was aon the death 
of Mr. Neſbitt in the year 1779, and if Mr. Petrie had been 
then in the kingdom, there is no doubt but they would have 
reſtified their regard by returning him, whoever his com- 
petitor might have been. Mr. Petrie however was then 
abroad, and Mr. Macpher/or, through the influence of lord 
Portchefter, was choſen without oppoſition,” 

«© A day or two before the diſſolution of the laſt parlia- 
ment Mr. Perris returned to England. Entirely ignorant, 
and perfectly indifferent, who his competitors were to be, 
firmly relying upon the aſſurances of future ſupport which 
had been given him, and upon the ſtrength of the intereſt 
which he bad eſtabliſhed in the place, he reſolved again to 
After them his ſervices in parliament, and his canvas was 
- equal 
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equal to his moſt fanguine expectations. If money had been 


out of the queſtion, Mr. Petrie's return would have been 


certain, but the attachments of the electors of this borough 
to him or to any man, was not ſtrong enough, to _ the 
— of a bribe.” 
Sir. Mr. Macpherſon was likewiſe a candidate at this 
election. He had been in the Za/? Indies, and it is no im- 
putation upon his character to ſay, that he returned home, 
much richer than he was, when he went abroad. Geatle- 
men who return from that country, it is well known, bring 
with them not only Aſiatic manners and Eaſtera diſſipation, 
but they bring likewiſe with them a ſtrong ambition, for 
the pomp and parade of being in parliament. If a ſhip was 
to arrive loaded with Nabobs, we ſhould find one-half of 
them in parliament, in the courſe of the enſuing ſeſſion.“ 
With this propenſity Mr. Macpherſon returned to Eng- 
land, and through the aſſiſtance of lord Portchefter and of 
Mr. Briftow, the borough of Cricklade, in the county of 
Wilts, was made to receive him with open arms. It is need- 
leſs for me now, to enter into the detail of the tranſactions 
of all the parties, to accompliſh this object, as you, gentle- 
men of the committee, will by and bye be tired with hear- 
ing them minutely ſtated, by the different witneſſes, who 
will be examined.“ 
„Mr. Briftow, Sir, is not to be found, and, for any 
thing I know, he may be as far off as Mr. Macpher/on is; 
perhaps, for his dexterity in this buſineſs, he may, at this 
moment, be an agent under the Great Mogul. By the ma- 
nagement of this Mr. Briſtoao, the known agent of lord 
Portchefter and Mr. Macpherſon, the electors of this borough 
were collected together in ſhoals, at a public houſe, and 
there bribed. The open{and avowed manner, in which cor- 
ruption was praQiſed at this election, is hardly credible.” 
Wut Mr. Briftow, though very liberal, gave no money; 
it would have hurt his mind to have given a bribe; he only 
Jent Five GUINEaAs to each voter, for which he took pro- 
miſſory notes, pay able to Colonel Herbert, and when his mo- 
Li 3 ney 
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502 CRICKLADE CASE. 


ney was exhauſted, he drew for more money upon Colonel 
Herbert, and his draughts were regularly paid. Every ſnil- 
ling of this money was thus appropriated, in the name of 


a gentleman, who is now honoured with a ſeat in the Houſe 
of Peers.“ 


n 4 


«« Have peers been made for interfering in elections? 
Standing as I now do, before a committee of the Houſe of 
Commons, till that Houſe reverſes thoſe rules, which are 
renewed ſeſſion after ſeſſion, I muſt be bold to fay, that 
ſuch conduct is highly improper. I have known inſtances 
of peers, recommending deſerving perſons to electors, re- 
commending them as perſons reſpectable in themſelves, and 
who would faithfully diſcharge every duty of their ſituation. 
This was laudable; this was unexceptionable; but when 
men of rank and title will condeſcend to degrade themſelves, 
by becoming agents in elections, and by diſtributing money 
corrupt the morals of a whole borough, I am not capable 
of expreſſing my diſapprobation of a conduct, replete with 
miſchief of ſo alarming a nature.” 

«« Sir, For the conduct of Mr. Briftow in that vals, 
Mr. Petrie brought an action, and obtained a verdict againſt 
him of IVI THovsAanD PouUNnDs. Upon this conviction, 

he fled his country, and in that ſtate of flight he now is. 
We know not, whether he is in Europe or in Afa; but we 
know, that before he fled from Ty he conveyed his 
eſtate to another.“ 

«© Againſt the noble Lord, Mr. Petrie likewiſe beg a ac- 
tions, for the part he took in this corruption. An inno- 
cent man would have met the charge fairly and boldly, and 
have inſtantly pleaded act guilty. Inſtead of which, lord 
Portebeſter pleaded his privilege, and refuſed to appear to 
the ſuit ; and this at the very time, that he and the two 
Nabobs were harrafling my client, who had bribed no voter, 
who was not guilty of the offence with which he was charged, 

but who, they knew, had no fuch privilege to plead -;“ 


c& The 
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*© The court of King's Bench granted Difringas upon 
Dj ifringas to, compel an appearance, and when the noble 
Lord found, that he could not avail himſelf of his privilege 
any longer, he put in his plea. As he Was guilty, he acted a 
wiſe and prudent part, to ſave himſelf, if poſſible, from the 
odium, which was ſure to be thrown upon his character. 
'You will naturally believe, that he was furniſhed with the 
"beſt advice ; he was ſurrounded with a multitude of coun- 
ſellors; ; and they, foreſeeing Mr. Petrie's determined reſo- 
"lution, told him, that he had no chance of fafety, but in 
having the actions tried. They were accordingly tried at 
the laſt aſſizes at Salifbury, and SEVEN THOUSAND POUNDS 
were recovered againſt | him. My learned friend ſmiles when 
** ſay, that Mr. Petrie has recovered SEVEN , THOUSAND 
POUNDS. He will however admit, that lord Portcheſter 
ſtands at preſent in the predicament of a guilty man, and, i it 
will be ſeen by and bye, whether his lordſhip i is or is not in- 
titled to the indemnity; of the act, for having convicted a 
man, who is not liable to the penalties « of the law. 
Sir., This 18 the ſtate of the proceedings of Mr. Petrie, 
againſt Eri toro and againſt lord Portchefter ; but verdicts have 
not been obtained either againſt Mr. Benfield or Mr. Mac- 
pberſon, and it becomes neceſſary for me now, to explain 1 this 
matter to the committee.“ 
Soon after the general election, Mr. Petrie filed bills 
in the King's Bench office againſt thoſe gentlemen. Againſt 
Mr. Bexfield he declared for s1xTY THOUSAND POUNDS, 
and againſt Mr. Macpherſon for FORTY-ONE THOUSAND 
POUNDS, They both fought off appearances to theſe ac- + 
tions, by inſiſting upon the privilege of parliament, which 
the bribery had given them, of which we complain, and 
without which, they could not have been ſeated for this bo- 
rough. They ſtood upon this privilege till they got to Ala, 
and though actions upon actions have been ſince proſecuted 
in their names, no appearance has been hitherto entered, to 
the actions againſt them. The returns of the ſheriff, to 
the iſſues ordered by the court of King' s Bench to be levied 

114 are 


eee EE — e RT 


Egon Fes roxy 6 . 2 " POE +5 . os IS R " I a = — Wore — 
ee eee R — - * — ——— — — — — — — 
22 re EE Ln * reer n W 8g : aer Nee. Ne. "a 
RY 5 6— * — n. < 4 - N " 
— mz . 2 4 1 * 385 fee i — —— oh =p opting — 1 2 * 4 — 1 — Wee 5 
r — a 


804 CRICKLADE CASE. 

are nulla bona. I do not know, whether they have, c or have 

not, taken their property along with them; but this I 
| know, that no property belonging to either of them, can be 
faund in this country, upon which the ſheriff can diſtrain. 
They are gone abroad, and faith they acted wiſely in quit- 
ting the kingdom, for hot as the country is, to which they 
are gone, they would have found this much hotter for them, 
if they had continued here.“ 

2 Gentlemen. The great majority upon the fit which 
Mr. Benfield and Mr. Macpherſon both have over my client, 
Was obtained in the ſame way. The former had, ſome how 
or other, got the reputation of being the richeſt man, and 
I believe the whole town were unanimous in his favour. He 
performed a pilgrimage through the country, accompanied 
by my learned friend here“; he went about from town to 
town, and from borough to n and from his reputed 
- wealth, every door fell open to him. With Crictlade he 
had no connection whatever, nor do I believe he ever was in 
that borough, till he offered himſelf a candidate, to repre- 
ſent it in parliament. He had no claim, no proſpect, no 
poſſibility of ſacceſs, but from his purſe. The bribery prac- 
tiſed to procure the return of Mr. Benfſeld and Mr. Macpher- 
Jon was ſyſtematical ; every man who voted for them was cor- 
rupted ; nor would either of them have had a ſingle vote, 
| but for the undue influence, of which my client complains.” 

<< My learned friends, who are here as counſel for the ſit- 
ting members, will probably ſay, ave believe indeed, Mr. 
Lee, that there was very bad work: at Cricklade, at the laſt 
election; but it was not confined to our fide, for your client, 
Mr. Petrie, was as ative in corrupting the voters, as our cli- 
ents have been. To this ſtory they will expect ſome atten- 
tion from the committee, becauſe people have been brought 
to ſwear to converſations between ſome of the voters, and two 
men, who have been deſcribed as Mr. Perrie's agents, and 
by the perjury of the witneſſes who gave evidence upon the 
trials, verdicts have been fo"nd againſt him. They will not 


* Mr, Erſkine, 


charge 


JHA TER AI. Fog 


charge my friend Mr. Peril with giving money, but they 
will charge him, through theſe men, who they will ſtile his 


agents, with having been profuſely liberal in his promiſes.” 


1 ir. 1 thought it neceſſary to mention this circum- 


' ſtance, in the opening of the buſineſs ; for if ever there ex- 


iſted a caſe, in which' the verdict of a jury, in actions pro- 
ceeding from reſentment, and the judgments of a court of 
law, obtained by falſe evidence, by the groſſeſt perjury, can 


de gone into by a committee of the Houſe of Commons, this 


is that caſe; and Mr. Petrie has a right to claim of you gen- 
tlemen to try, whether he has, or has not, been guilty of the 
charge imputed to him. Bills of indictment againſt the prin- 
cipal witneſſes, by whoſe evidence theſe verdicts were ob- 
tained, have been found by the grand jury for the county of 


' Wilts, and T truſt another jury will ſend them to the pillory, 


as a puniſhment for the crime which they have committed.“ 


« But I do not mean to reſt Mr. Petrie's i innocence, upon 
the indictments againſt theſe men; I ſhall prove his inno- 


cence, and the injuſtice of the whole of the charge againſt 


him by evidence, which ſhall not leave a doubt upon the 
mind, of any one gentleman of the committee.“ 

«© The verdict of a jury I conſider as weighty ideen! : 
and if no ſubſequent enquiry is made, if no ſtep is taken by 
the party, to obtain a new trial, or to ſet aſide the verdict, 
ſuch verdi& is fairly conclufive of the fact. But this is not 
the caſe with the verdicts which have been found againſt Mr. 


Petrie.” 


I ſhall prove that Mr. Brifow was the agent of Mr. 
Macpherſon and lord Portchefter, that he canvaſſed with Mr. 
Macpherſon, and ated for him at this election. I ſhall call 
a multitude of witneſſes, to prove the agency of Briſtow, 
and the particular acts of bribery committed by him. I ſhall 


not defire the committee, to confider the judgment againſt 


 Briftow, though it has been followed with execution, as 


concluſive evidence, but I ſhall prove, by other evidence, 
the juſtice of that judgment; and I call upon my learned 
friends, to ſupport the charge againſt Mr. Petrie, in the 

ſame 
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ame manner, as I ſhall ſapport the 28 their cli- 
ents. I invite them, I dare them to it.“ 5 
Sir. I have known Mr. Petrie a, great many years; he 

ig the ſon of a man of buſineſs, 4 gentleman of as high a re- 
putation, and of a character as honourable as that of any 
merchant in the city of London; and I never heard any thing 
againſt the ſon, unleſs it ſhould be conſidered againſt him, 
that he is not as rich, as the gentlemen to whom he is op- 
poſed in this conteſt. I know him to be a reſpectable man, 
but I never took him for a Nabob 3 35 and I have known, him 
of late years, though not leſs nende, not as rich as he 
ſormerly „n 0 NN AA 

« | mean to throw 11 no 1 or in any manner to 
reflect upon the families or the characters of the gentle- 
men againſt whom he has petitioned; but nothing can be ſo 
prepoſterous or romantic, as to ſuppoſe Mr. Petrie to act, as 
my learned friends, from the circumſtance of theſe judg- 
mehts, probably will contend he has ated ; nothing can he 
fo abſurd, as to ſuppoſe him to enter the liſts, upon the ſcore 
of bribery, with theſe two lords of the Caf, who were . 
ling in all the riches of Ha.. 

« 'The gentlemen on the other ſide 88 e, e it. is 


impoſſible for their clients to keep their ſeats ; their revenge 


will be pointed at Mr. Petrie, and they will confider it a 
victory, if they can keep him out of his ſeat.? - — 
«© Gentlemen. This is the general complexion of, the 
cauſe We ſhall prove, that the ſeats of both the ſitting 
members have been obtained by bribery; and that this bri- 
ery was carried to an extent of a moſt alarming nature.“ 
I truſt that this committee, after they have heard the 


evidence, will, by their determination,, teach this uſeful leſ- 


ſon, to lords and commoners of the firſt families, of the moſt 
exalted ſtations, and of the greateſt opulence, that as, on 
the one hand, no man, who breaks the law, is below. i its 
puniſhment, ſo, on the other, neither K nor fortuns will 
228 * guilty.” | 


Oo 


«© J am confident, that you gentlemen will diſcharge your 
duty to the public, by tarning theſe men out of the national 
aſſembly, who have procured their return by groſs bribery 
and corruption, and that you will declare my client Mr. 
Petrie, duly elected one of the repreſentatives in the d 
parliament, for the ene of Crictlade. | 


* 
' * » 
GLEN ET ECT 1 Ls 
a * 
# > « 


EVIDENCE. for the. PETITIONER. 


RICHARD TOWNSEND, the Returning Officer, | 


- won. 


He delivered in the poll taken at the election . and gave a 
general ſtatement of the conduct of Mr. Benfield and Mr. 
Macpherſon. | 


THOMAS MANN GUNN born. 


He gave the ſame account of the bribery, by the diftriby- 
tion of the Five CGUIN EAS, as he had before given upon the 
trials of Mr. Petrie's actions againſt Jobn Briftow and lord Port- 
chefter ; ſee chapter the firſt, pages 29 to 31, and chapter 
the fifth, pages 63 to 66 “. 5 

He ſtated the promiſes that were 8 to the eleQors, to 
mduce them to vote for Mr. Benfield., He ſaid that Mr. 
White canvaſſed witn Mr. Benfield; that Mr. White was a 
powerful man at Crictlade; that he gave the voters to un- 
derſtand that all was right and they need not fear, that every 
thing would be as they wiſhed; that they were to have as 
many guineas, as he gave thumps with his ſtick; that there 


* Gunn having keen aſked, in the beginning of his examination, 
when it was that Briſtow ordered a room to be got ready, in which he 
2 to diſtribute the money to the voters, Mr. Bearcroft objected to 

ueſtion, as not being evidence to affect the ſitting members, 
— Briſtow's agency was firſt 3 Mr. Lee ſaid, he ſhould 
not diſpute that point, but ſhould inſtantly make the witneſs prove 


the agency, which he accordingly did, by a chain of facts and cir- 


cumſtances. 


3 were 
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5s CRICKLADE CASE. 


were a good many thumps, he believes twenty. That Creek 


Godby 'was likewiſe an _ of Mr. ee ws promiſed 
the voters money. 

The names on the poll were then ha to da heh he 
related the circumſtances, within his own knowledge, con- 
nected with moſt of the voters. He ſaw ſeveral receive the 
money of Briſtow ; moſt of thoſe who he did not ſee receive 
the money, told him afterwards that they had received it; 
there were ſome few, of whom he gave 1 N at all. 


te. . 
* * 

— EIT pn —_— Wat 
* 1 


— 


SATURD AY, the 26th 8 4785 


THOMAS MANN GUNN again ſworn. 


He finiſhed his evidence as to each particular voter. 

He was then croſs· examined by the counſel for the ſitting 
members, when he depoſed, that Mr. Benfield's bribery was 
not in notes or money, but in a way, that was perfectly un- 
derſtood at Cricklade ; that Mr. Wþzte had an intereſt in the 
borough ; that the voters all follow him, when he comes for- 


ward; and that Mr. White canvaſſed with Mr. Benfield. 
That there was no jealouſy between Mr. Benfield and Mr. 


Mac pherſon. R the two 3 the two nn were 
joined. | Nie des 

That he never heard Mr. Petrie * that he En a Kit 

ling to a voter in his life, or promiſed any. | 

0.x 

Mrs. DEBORAH GUNN. Frarn, OR. 

She gave the ſame evidence of the bribery, which ſhe had 


before given, upon the trials of Mr. Petrie's actions againſt 


 Brifow and lord Portchefter ; ſee chapter the firſt, Page 31 I, 


and chapter the fifth, pages 67 and 68. 
The names on the poll were then read to her, * BY ſhe 


related what ſhe knew as to thoſe voters, who ſhe ſaw re- 


ceive the money of Briftoww, and thoſe who told we not they 

had received it, 
Upon her croſs-examination ſhe faid, that ſhe never de- 

clared, that ſhe underſtood from the voters, that the FIVE ö 


SuIN IAS 


CHAPT T. E R XX. 509 


cines given by Mr. ez were for a 8 dlektion z 
that the never ſaid, that the believed * er Were r former 
election. 


14 


17 


| Examined by the CO U RT. 35 1 


That he never r promiſed 1 to vote for Mr. Bi bene D (Tic 
That he never ſolicited any perſon. to vote for Mr. Macpher- 
fon. That there was no diſpute between Briſtow and him 
about his bills, nor any diſpute at all, till after Briſtow had 
quitted his houſe. That the money given by Briſtow, was 
underſtood to be for a future election; and that Briftow re- 
fuſed money to ſome of the voters, becauſe he laid, he was 
ſure, they would not vote as he liked. 


0 FORGE TOWNSEND "Gram. 


He gave the ſame account of the bribery of Brifow, as he 


had before given upon the trial of Mr. Petrie's action againſt 
lord Portebeſter; ſee chapter the fifth, pages 77 and 78. 

The names on the poll were then read to him, when he 
particularized. thoſe voters, who had told him, that wr oy had 
received the money of Brifow. 

Upon his eroſs- examination he ſaid, that Briftow told 
him, he was not on. the liſt he had by him; that at another 
time when he aſked for the money, Briſtow faid, that he 
was out of caſh, but would write to Colonel Herbert for 
more; that he looked upon it, that the Five Gvinegas were 
to vote for Briftow's friend, as there was an election coming 
on; that this was the talk of the town. 


7 % RN SKILLIN ſworn. 


He gave the ſame account of Brifow's bribery, as Thomas 
Mann Gunn, and George Townſend had before given. He 
ſaid, that he was at the meeting at the Swan, on the 8th, 
9% or 10th of January 1 when lord Portchefter was 

| | there; 


7 * 


THOMAS 14 ** GUNN _ # 
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x10 CRICKLADE CASE. 


there; that Bri/ow was one of the company; | that lord Porr. 
chefter gave him a tap on the ſhoulder, to call kim out of the 
room, when he deſired him to propoſe to the meeting, that 
he ſhould bring in two members at the general election; that 
he accordingly made the 1 but it was rejected by all 
the company, except two. 

He mentioned two voters, who told kim that they had 


received © the money,” of Briſteno; and he ſaid that Brif- 


tow told him, that he ſhould be ſatisfied, as well as the reſt 
of their friends. 

That Mr. White canvaſſed with Mr. Benfeld, and they 
aſked him for his vote and intereſt. 

Upon his croſs-examination he ſaid, he underſtood that 
the money the voters received from Bri/ow, was for having 
voted for Mr. Macpherſoz at the election before; but that he 
thought the promiſſory note, which was given by each vo- 
ter, was a confinement for the future, was meant to influ- 
ence the future elections in the borough of Cricklade. 


MONDAY, the 28th of January, 1782. 
GEORGE ADAMS, (Poſtmaſter,) ſworn. 
The involuntary evidence given by this witneſs, before 

this committee, was nearly the ſame, as the evidence which 
he had given, upon the trial of Mr. Perrie's action againſt 


lord Poricheſter, (ſee chapter the fifth, pages 68 to 72, and 


99 to 107,) more agreeable to that, than to the evidence 
which he gave, upon the trial of Mr. Petrie's action againſt 
Briftow; (ſee chapter the firſt, pages 19 to 23.) 

After he had been examined, as to the general ſyſtem of 
corruption, Mr. Burke began examining him, as to the par- 
ticular voters, who he ſaw receive the money” of Bri/ow. 

Mr. ANSTRUTHER objected to the queſtions pro- 


poſed by Mr. Burke. 
Mr. BURKE ſaid, that he AT nor mean or deſire to 


diſguiſe the object of his queſtions, which was to fix Brifow, | 
as the agent of Mr. Macpherſon. 


'The 


e HAN SERINE — on 


The Committee habing determited, that the queſtions 
were not Impröper, Mr. Burk? proeeeded in his examination; 
coitfirti6d; by the teſtimony of this witnefe, che agency ef 
Bilſo; So e — eee ecken of ene 
voters. DIOJISTSE 248593 


MORGAN, BYRT worn. dee 


The —_—_ 'of this witneſs, which was as Lookin; * 
chat of the preceding witneſs, was, upon the whole, muck; 
the ſame as the evidence he had before given upon the trials 
of Mr. Petrie's actions againſt Brifow and lord Portchefttr, 
(ſee chapter the firſt, pages 16 to 19, and chapter the fifth,- 
pages 52 to 76,) and was drawn from him exactly in the 
fame manner. As to ſome facts it differed; ; 

Mr. LEE having aſked him, if he had ever keard Brie 
tow ſay; that it was lord Portchefter's money, which he gave 
to the voters; he anſwered 20, but that he heard it was Mr. 
Macpher/on's money. Mr. Lee ſaid, better and better fill, 
and aſked him when he heard this, when it was that he was 
made to underſtand, that the money Briſtow gave to the vo- 
ters, was Mr. Macpberſon's money. He anſwered, „when 
Waine and Wilks were talking with Brifow; that it was Mr. 
Macpher ſon's money, which Mr. Briftow diſpoſed of, for the 
ſingle election; that he did not know, that Bri/fow gave any 
money of lord Portchefter's.” This he repeated upon his 
croſs-examination, and added, that the rive cuintas a2 
man, which were given by Bri/ftow to the voters, he heard, : 
was s Mr. Macpherſon” 8 an. | 


WILLIAM SAUNDERS ſworn. 


He gave the ſame evidence as he had before given, upon 
the trial of Mr. Petrie's action againſt lord Portchefter, (ſee 
chapter the fifth; pages 78 and 79,) and mentioned particu- 
lar voters, who had told him, that they had received che, 
1 hy + gn | 


THOMAS. 


512 CRICKLADE CASE. 


THOMAS TOWNSEND junior; Valter Carter; 
William Archer ; William James junior, and William James 
ſenior, were likewiſe ſworn, and examined, to corroborate the 
teſtimony of the other witneſſes, and to. prove the corruption 
of particular voters. Moſt of the witneſſes proved the great 

\ Intimacy between Mr. Benfield and Mr. Macpher/on, and that 
their intereſts were united. 

The RECORD. of the judgment againſt Brifow was 
then produced, and admitted by the counſel for the ſitting 
members. After which, : ” ary, age 

Mr. BURKE ſaid, that he ſhould call no more wit- 
neſſes, but ſhould reſt the caſe, on the part of Mr. Petrie, 

upon the evidence which had been given. That being 
very ill, and much fatigued, he felt himſelf unable then to 
do juſtice to his client, and to the importance of the queſ- 
tion, before the Committee; that if it was not aſking too 


* It may be neceſſary to ſubjoin a few explanatory remarks, upon 
the ſubject of the evidence againſt Mr. Benfield, - © b 
Money in ſome inſtances was given: promiſes of money were held 

out to eyery voter. 5 
Mr. Fonathan White and Crook Godby were Mr. Benfield's leading 
and active agents. 8 5 | . 
There was a deluſion and infatuation that ſpread univerſally through . 
the borough, upon Mr. Petrie's petition againſt the return being 
reſented to the houſe of commons; the paſſions of the people were, 
y falſhood and miſrepreſentation, artfully kept in a ferment ; and it 
was not, till long after the report of the committee, that good ſenſe. 
and ſound reaſon were allowed again, to exerciſe their proper functions. 
The bribery of Briſtow, the agent of Mr, Macpherſon, was public 
and notorious, and none had an intereſt in concealing it, for the mo- 
ney had been paid and received. | 5 | 
The bribery of Mr. Benfie/d and of his agents, (independent of his 
connection with the bribery of Br:flow, and with a few other excep- 
tions,) was in promiſes, the performance of which the voters were 
then made to believe, that Mr. Petrie's petition has alone delayed. 
Under the ſtrength of this impreſſion, to bring forward evidence 
of a fact, equally notorious as the bribery of Briſtow, was, at ttiat 
time, no = matter; for, in concealment, each voter was made to 
believe, that he had a common intereſt. | « ro 
In ſpite of theſe difficulties, however, there were many witneſſes 
to have proved the fact, and to have confirmed the evidence which 
was given to the committee; witneſſes who were only waiting a ſum- 
mons to town, and who, even then, had both virtue and reſolution to 
have teſtified what they knew; but who, by management, manæudring, 
and treachery, were kept at Cricklade, ull the — of the election 
was determined. | 
great 


L 
i 
Ll x 
7 
. 
74 

3 

? 
9 

# 
-2 

4 
4 
"4 
* 
- 
4 

7 
1 
K. 

1 
8 
7 
v5 
3# 
#13 
28 
2 
1 
2 
Let | 
is 
— 4 * 
v4 
"y - 
3 
23 
42 

4 
©» 
5 
1 

i 
> I's 
2 þ 
: 4% 
Fo 
8-5 
OY 

I 
3 
1 
4 
* 
& 
*2*8 
3 
3s 
72 


A r LOR 3 Yar} . * 
JJ‚ͤ. ꝙÜöii... ns 
— — 5 » . A 2 * 9 
N , > 
A dat. acts * ** * 8 „„ Ban er 


en 0 mn 
Re > PO. K. <4 > 
K re 9 9 * n 


3 


e ee 
» A 


„ 


HAP TER XX. 5 313 


"great a favour, he wiſhed an adjournment till the next. day, 
but if the. Committee ſhould not be [diſpoſed to grant him 
that indulgence, he ſhould immediately ſtate the evidence, 
accompanied with fuch obſervations, as naturally reſulted 


nnr | 


n ſo very extenſive. 
The . eee adjourned, to the day fol- 


dF." 
Longs 


——— 


TUESDAY, the 2gth of January, 1782. ” 


The Committee "I met, Mr. Lee informed them, that 
he had juſt come from Mr. Burke, who was fo very ill, that 
| he was unable to ftir out. This he particularly lamented, 
as Mr. Burke had taken very accurate notes of the whole 
of the evidence, which he had methodically arranged, to de- 


monſtrate to the Committee, that Mr. Petrie had a majority 


of pure and uncorrupt votes, over Mr. Macpher/on. 
Mr. LEE. obſerved, that it was ſufficient to accompliſh 
the object of the petition, which was to turn out the ſitting 
members and to ſeat Mr. Petrie, to prove, that both of thoſe 
gentlemen had been guilty of bribery, and that Mr. Petrie 
had a greater number of pure votes upon the poll, than one 
of his competitors had; that Mr. Burke was prepared, to 
have ſpoken fully upon that ſubject, but, as he was thus 
unfortunately deprived of Mr. Burke's aſſiſtance, that he 
ſhould poſtpone the obſervations, with which he ſhould trou- 
ble the Committee, till the gentlemen on the other * had 


cloſed their e | 
EG 1 1 


Mr. BEAR CROFT al opened on the reef the 
fitting member. 

He began with obfervings that he was originally retained 
| only for Mr. Benfield, though, in canſequence of the deciſion 
of the houſe'*®, he appeared as counſel for 1 


* See page 4996. 
K k Sheri 
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514 CRICKLADE. CASE 
pherſon. He however contended, that their intereſts were 


| ſeparate and diſtin, till, towards the day of election, there 


was a union of parties, for the purpoſe of oppoſing their bit- 4 


ter and common enemy Mr. Petrie; that, in the charges im- 


puted to Mr. Macpher/on, there was nothingtthat could af- 


fect Mr. Benfield; and, he was confident, though the houſe 


had joined the two caſes together, that the Committee would 
not allow, what had been edi n the "_; to pre. 


judice the other. 


He commented upon Mr. Lee 8 obſervations relative to 
Nabobs, and the ſtrength of their propenſity for parliament, 
which Mr. Lee had conſidered ſo great, that if a ſnip load of 
them was to arrive, one half of them would have ſeats in St. 
Stephen's chapel, in the courſe of the enſuing ſeſſion. He 
conſidered theſe ſtories, as totally foreign to the queſtion be- 
fore the Committee, who, he was confident, would not con- 
clude that the ſeats were obtained by btibery and corrup- 
tion, merely becauſe the fitting members were rich. | 

Charges of bribery, Mr.;Bearcroft contended, . ſhould be 
always ſupported by elear and poſitive evidence, or that no 
man whatever would be able to keep his ſeat ; that Mr. Lee's 
hiſtory of his client's connection with the borough of Crict- 
lade, was partial; and that, though Mr. Petrie had not come, 
from as diſtant a point of the compaſs as the other gentlemen, 
in ſearch of a borough, if his brief ſpoke truth, Mr. Petrie 
had however endeavoured to inſinuate himſelf into the inte- 
reſt of theſe voters, by promiſing, what was. charged upon 
others, as having given. That he did not aſſert this to be 
the caſe, but evidence in ſupport of the charge would be 
given, and if it ſhould appear to be well founded, from 
ſuch ſort of conduct, Mr. . could have mM claim to 
patriotiſm or public ſpttit.? 7 es 

He admitted the fact of Briton s bribery, and that it was 
notorious, . but he ſubmitted to the Committee, that it did 
not follow, that Brifow's bribery was to affect both his cli- 


ents; or that, though one of the ſeats ſhould be declared 
void, that Mr. Petrie had a right 50 that ſeat. 5 


He 


CHAPTER xx. 515 


the likewiſe adikiitted; that if perſonal btibety was coma 
mitted by a litting member, though only in one inſtance j 
that if bribety was proved to have beeti committed by the 
agent of a fitting member, under circumſtances which would 
warrant the eonel aſton; that the act was done by the autho- 
rity, with the connivance, 6r with the knowledge of the ſit⸗ 
ting member; that, in either caſe, his ſeat could not be 
ſupported, and the election muſt be declared void, unleſs the 
petitioner ſhould be able to Proves that he had a | majority 
of uncorrupt votes. 

This Mr. Bearcroft laid down, as the deneral Ale of law; 
But he contetided, that if a perſon, from motives of pecu- 
nary advantage, or to fet | up a claim to a peerage (though 
he did not know how many ſeats in the houſe of commons, 
would make a peer) if a perſon, under the influence of ei- 
ther motive, having, by bribery, procured. an intereſt i in 2 
borough, ſhould ſay to one, who was totally unacquainted 
with his corrupt tranſaktions, come along with me, I will in- 
troduce you to my friends, „ and, upon my recommendation, you 
Hall be returned roparliament ; if, under this recommendation, 
he ſhould be returned, ignorant of the corrupt influence and 
intereſt, by which his election had been obtained, that he 
could not be deprived of his ents imply upon the ſcore of 
bribery. : 

Applying this cate to the queſtion bie the Committee, 
he ſubmitted, that no evidence had been given perſonally to 
affect Mr. Macpherſon ; that Briſtow had bribed for colonel 
Herbert ; 3 that Briſteao had bribed for his friend; but that, 
at the time of the diſtribution of the money, it did not ap- 
pear who that friend was, and, what was very remarkable, 
Mr. Macpher/er's name was not ſo much as mentioned. 

Fe commented upon the evidence of ſeveral of the wit- 
neſles, particularly upon that of Thomas Mann Gunn, which 
| he ſaid, ſhould be received with the utmoſt caution. He 
conſidered ſtories, which had been repeatedly told with ap- 
arent conſiſtency, as always ſuſpicious, and, in this light, 
he repreſented the whole of the evidence far the petitioners 
| K k 2 He 
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546 CRICKLADE CASE. 


He enforced this opinion with many obſervations, but, at 
the lame time, he admitted, if the Committee believed, 
that Briftow had directed the voters, to vote for, his friend 7 
or for the friend of colonel Herbert, and that he had ſo done, 
with. the knowledge of Mr. Macpherſon, that it would bring 
the tranſaction home to that gentleman, and prevent his ſii⸗ | 
ting, under that ele Klon. 5 
He informed the Committee, that he ſhould call dats 
to the character of that formidable witneſs Thomas Mann 
Gunn, to the character of that witneſs, on whoſe evidence Mr. 
Petrie ſo confidently depended, to prove his majority upon 
the poll, and who would tell the Committee, that he was 
not à perſon to be believed upon his oath. He remarked, 
that his learned friend Mr. Lee was taking a note of what 
he propoſed to do, to which he knew his anſwer would be, 
this uery witne/s you produced at Saliſbury, be was there cre- 
dited, and by his evidence many verdicts were obtained. Up- 
on this ſubject, he ſaid, he had only to inform the Com- 
mittee, that, at the time he was credited in one court, he 
was diſbelieved in another -; and he only wiſhed the Com- 
mittee to be cautions in giving credit to him, in that part of 
the evidence, which was diretied to turn out Mr. Macpher- 
fon and to ſeat the petitioner. That if the money given by 
Briftow was for Mr. Macpher/ex's firſt election, which had 
been ſworn and would be again ſworn, he truſted the Com- 
mittee would be of opinion, that Mr. Macpherſon was in- 
titled to his ſeat, and that, the bribery could not affect the 
preſent election. | 
Having argued with great ability, bat evidently under the 
impreſſion of a forlorn hope, to fave his client Mr. Mach ber- 
fon, Mr: Bearcroft turned to the other ſitting member, Mr. 
Benfeld, whole ſeat, he faid,. he conſidered i in no danger. 
He contended, that Mr. Benfiels had no connection with 
Briftow, that he had no concern whatever, with the diftris 
bution. of the FIVE GUINEAS, and that, though the Com- 


* For the circumſtance, to which Mr. e here alludes; fee 
-— a Ks P8434 74s . 2 of 10 5 1214 21 
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mittee' mould be inclined to believe, from the evidence that 
had been ven, that Mr. Macpheros' was privy to this cor- 
rope buſineſs,” that it was impoſſible, from any part of the 
evidence, to bring it home to Mr. Bezfeld. That it had 
been proved, Me that Mr.“ Benfield® and Mr. Mach berſon had 
locked afkew at each other. That no evidence had been 
given of any connection whatever between them. That To- 
mas Mann Gy „un was the only witneſs, WhO had proved: any 
Mr. Benfeld; and though Mr. White might be 


à man ever ſo powerful; though he had great intereſt in the 


borough; though the voters might follow him like ſheep; 
and'though he might be the friend and manager for Mr. Fen- 
Feld, no evidence had been given, 'S prove ay aft of cor= 
ruption, but by this fingle witneſs, 7 on muy 
He obſerved, that he knew his learned friend ad fay, if 
what Gunn has fworn 5+ not ra, cofroue biz with Mr. White; 
kt White contradi# it, if be dares.” To which Mr. Beareraft 
faid, he ſhould give this anſwer; "Mr. White Joes net chu/e 
td oppoſe Bimſelf to this nan; ; .! Petrie #5 4 dangerous fer./on 
zo fevear againſt ; 3 Be bas PEAT againſt this borough, agai nſt 
every man connected auth the loft election in this borough, at a 
waſt expence'; ; 7 Il not expoſe zy/elf to the reſentment of Mr. 
Petrie; and, it is unxereſſary to bring witneſſes from the diſ 
_ * a hundred miles, to ſupport 4 caſe, that does yot require 
That if the fact had been 4s notorious," as it Was re- 
e by Gunz to have been, it muſt have been proved 
by every witneſs,” who had been examined. That he ſhould 
however call as witneſſes, ' perſons Who canvaſſed with Mr. 
Benfield and Mr. White, and who would prove, that no pro- 
miſes of any kind were made, in any manner whatever, 


* At a conſultatien of the counſel for the ſitting members, pre- 


vious to the opening of their caſe, the queſtion long debated was, 


whether White ſhould, or ſhould not, be cx The counſel 
were divided upon the ſubjeR, .but when the complexion of his evi- 
dence was diſcovered, by a previous examination, 1t was not thought. 
wiſe, to riſque the fat being drawn from White himſelf, upon a crols-. 
examination, and therefore it was reſolved, that he. ſhould not be. 
called before the committee. | | 
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318 CRICKLADE,CASE. 


Mr. BEARCROFT faid, that having cleared his 
clients from the charge againſt them, he. ſhould next prove, 
that, notwithſtanding Mr. Petrit's ſpirited conduct, in ſup. 
port of the rights and franchiſes af the voters of this borough, 
that Mr. Perrie was not ſo pure in his conduct, as he was 
repreſented to haye been. That he ſhould produce the re- 
cords of judgments againſt. Mr. Petrie for bribery f, and 
that}. unleſs the Committee ſhould not believe thoſe records, 
or ſhould conſider him intitled to the new trial, which he 
ſo warmly contended for, and ſo ardently wiſhed, that it 
would be impoſſible for them to ſeat him. That thoſe Judg- 
ments would preyent kim from fitting, ſo. that, even ſup- 
poſin g that bribery had been proved againſt Mr. Benfeld and 
Mr. Macpherſon, it could only void the election 

But if the Committee ſhould be of opinion, that the judg- | 
ments did. ne not operate a diſqualification, he had ſtill anather 
checken tg fart againſt Mr. Petrie. That it was neceſſary, 
miar every cangjdate | for-a ſeat i in parliament, ſhould, at the 


| time of the election ' be poſſeſſed of a clear. eſtate, freehold or 


copyliold, « of THREE HUNDRED. POUNPS.A year. That he, 
as well as his learned friend Mr, Lee, had known Mr. Petrie 


| many years, | but he did not Know, that Mr. Petrie had, in 


this country, t "this neceſſary qualification, That he had been 

informed, that Mr. Petrie had not complied with the requi- 
fiiod .of the fitting. members; but, he then found; that his 
information was not well founded. That however, having ob. 
tained. the ſpeaker” s Warrant, it was a hazard they, meant to 
take, aud to enquire ay to the time of the execution of the 
annuity deed, by virtue of which Mr. Petrie claimęd a right, 


at the alt election, of Rapding candidate for the. borough 
of Cr: chlade. 


He concluded, with obſerving to the Gee that 
they were fully i in poſſeſſion of the nature of the caſe, and 


oY Theſe judgments were afterwards reverſed. 3 pter the 
thirteenth, page 283 ; chapter the fourteenth, page 290 


; and chapter 
the pfteenth, page 294 ; and the injuſtice of the charge of +7 hn 


againſt Mr. Petrie, was fully proved, upon the trial of Mr, Ben eld'q 
ſecond action. See chapter the ſixtcenth. if 


with 
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wath expreſſin: g his thorough perſuaſion, that, after they” had 
heard the evidence for the ſitting members, they would de- 
7 termine 5 ot as to all the . | * 
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He gave nearly the ſame evidence he had before given, 
A the trial of Mr. Benfield's action againſt Mr. Petrie ; 
ſee chapter the tenth, pages 212 to 214. 

He added, that upon Mr. Neſbizr's tain, he thought 
they might as u ro vote for Mr. Petrie; but, in conſequence 
of the clamour in the town, he was not his friend at the 
eve of the election. That he never heard of a ſhilling hav- 
ing been either given, or offered, or promiſed, et, Mr. 


At to any, voter. i los 


PSS 


NEVTL 8 1MMO NS ſworn. 


B46 0 1 

- He gave nearly the Gimp "evidence _ had before given, 
upon the trial. of Mr. Benfield's action againſt Mr. Haun $ 
ſee chapter the tenth, pages 215 and 216, 

He added, that he did not know of a ſingle . 1 
ing been given or 8 by Mr, Petrie, to "any man 


hving. "IS. 15 3 * 


*. 


RICHARD SKILLIN „ 


He ated, that Mr. Petrie, upon canvaſſing him, had 
promiſed 10 behave as before *, which he took to be, by giv- 
0 to each of his * TWENTY vorne. : 


* That Mr. Petrie, upon his canvas, had made uſe of general 
aſſurances, to ſupport the rights of the voters, as he had done at the 
time of Mr. Dewar's election, was never denied by him, and was 
fully proved upon many of the trials; but it was not true, that he 
had any corrupt motive in theſe aſſurances, or intended to deceive 
the voters, by any ambiguous expreſſion, or by buoying them up, 
with any corrupt expeQation whatever, 
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520 CRICKLADE CASE. 


Upon his croſs- examination, he proved: all the: circum 
ſtances of the action againſt him, at the ſuit of My. Gar- 


diner, the tutor to lord Partebeſter s children, as fully ſtated 


in chapter the fifth, pages 97. 114 to 118, 131 to 133. and 
145 to 148. 3 


e ſaid, that he —* not know, that Mr. Petrie ever 
gave a ſhilling to any voter. That Mr. bite gave money 
at a former election, and it was ſuppoſed to have been for 


Mr. Perris. That he did not ſee it, but he was informed 
ſo. That he never knew any voter ſay, that he was pro- 


raiſed a farthing at the laſt election, N Davis N Kr or 
any one elſe, Se AY nor ag addict 


: Jo GoODwIN OT 
"He (ad, that” Mr. Petrie when he canvalled kim, "ak 
him, if he did not remember his former conduft; and that 


Gunn mentioned to him the names of ſeveral voters, who, 


he ſaid had TWwWENTY GUINEZAS 2 man. 

Upon his croſs-examination he admitted, that Mr. Petrie 
had brought an action, and obtained a verdi& againſt him. 

A queſtion having been propoſed by Mr, Lee, to prove 
that this action, and all Mr. Perrie's actions, againſt the 
voters, were defended by Mr. Benfie/Z's ſolicitor, an objec- 
tion was taken by the counſel for the fitting members; but, 
after counſel had been heard on both ſides, the objection 
was over-ruled. The witneſs having proved this fact, 

Mr. LEE emphatically aſked, what object Mr. Benfield 


could have, in defending voters, wha bad been bribed by 
Mr. 3 if there had not Doug's a common 1 +qceeth in 


THO MAS TOWNS ra the younger ; 114 
Skillin; Robert Clark ; John Simmons; Benjamin Stratford; 


Thomas Hunt ; and Edward Wilks, were ſworn, and exa- 
mined. They gave nearly the ſame evidence they had before 
given upon the different trials; ſee pages 253. 218, hi 


| as ind pos ns 4 and 219. 


1E D. 


„„ K 


CHAPTER: XX." gag 


a OOTY on $19 5 & Is ff 


WEDNESDAT. 308k of de 7s. + - 
WILLIAM. CLARK the elder, and e 


C L4 R K the younger, were ſworn, . 


oe 


They depoſed, that Gunz promiſed. them Twanre.6 . A 


NEAs each; if they voted for Mr. Petri. 
All the witneſſes, on the part of the fitting - es 08 


proved, upon their croſs-examinations, the bribery of Briſ. 
tow; and moſt of them admitted, that actions had been 
brought againſt them by Mr. Petrie, which had been des 


„A „ 1 n 


2 74 2912 5 "I. 21 496 R TH 7 244 '2 60 N r 1 


He depoſed, that Mr. Benfield had entered into à con- 
tract with Mr. Neſbit, for the purchaſe of the manor of Cric4- 
lade, and, he believed, for the whole of Mr. Naſbit's pro- 
perty in that place. That Mr. Benfield was in poſſeſſion, 
but the purchaſe deed was not made out, anne 
ceſſary, that an act ſhould firſt be paſſed. 

Upon his croſs-examination, he ſaid, that be d not 
know, whether the money was paid or not; that he ſaw the 
agreement that morning, but did not look to the date of it; 
that an equitable conveyance was made; that Mr. Benfiala 


was in receipt of the rents; and that the act of parliament, 


which was neceſſary, was intended to be HO" =, that 
ſeſſion. 4 = 

That he attended _at t Saliſbu 3 all the people, againſt 
whom Mr, Petrie brought 2 Tons ; that they we were defended, 


he believed, at the expence of Mr. Macpherſon ; that he was 


employed by Hs agents; that he was concerned for Mr. Ben- 
"FAT Hit le dd nor K, know, that they had refuſed to appear 


to Mr. Petrie's actions, till he was told fo by the oppoſite 


party ; that he had no alt but. iſſues were encreaſed 
againſt them. 


That 
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% CRICKLADE CASE. 


That he did not know, whether Mr. Benfield was to pay 


a ſingle farthing or not; that Be was employed by gentle- 
Men fox Mr. Macpherſon, and made thoſe gentlemen his 


. debtors ; that he was employed by gentlemen, who act both 


for Mr. Benfield and Mr. Macpberſon, and who are the pay- 
maſters of the bill, in which'the expences of the defences ate. 
That your HUNDEED .POUNDS were paid to him by 
Mr. Petrie v; chat he gave the money to his e and 
dic not nov / to hat account he had placed it. 

That when lie was firſt employed, he went to ' Cricklade 


en Mr: 'Beofel#s account, to collect evidence; that there 


was great jealouſy: between the two parties, and he invented 
2 ſcheme, to make them believe the parties were united; 
that tha people woald not talk to him, till they were aſſured 
that the 2 were qnited. N PETR 


2700 
FU FILL'E 75 -Ganlte; che Rev. mne i 
Campell; John Fenner; Alexander Hughes ; Mr. John Gin- 
gell; and Mr. Andrew Radau, were then ſworn, and gave 
evidence àgainſt the character of Thoma: Mann Gun. 
Copies of Mr. Bexfizld; and Mr. Macpberſon's judgments. 
e IPs 1b were nde 3 and read. 


+ ye 7 4 + 75 ” * 
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vu FENDAL HAWKINS Corn. f 
He depoſed, that after the committee was up, on n the pre- 


| ceding day, he had ſerved a notice on Mr. Petrie, to pro- 


LS 


duce. the deeds, containing his qualification ; that he had left 
the notice, with Mr. Petrie 5 ſervant, at his lodgings in 
Pall Mall. 3 


” CY 
i 1 * La 1127 
+ ' #41 144 


ee S197 5 66: nch on, N l 
* This was for the taxed coſts of the mots Higgs in which 
verdifts were given for the ſeparate Defendants. See chapter hy 


ſixthApage 174, and chapter the — page 331, 
Mr. 


CHAPTER: xx. = 323 


ba Mr. ANS TR U T HER. then called upon Mr; Petrie 
to produce the deeds, in conſequence of this notice...” ..: 
Mr. L E E immediately objected to their proiution, 
and e rhe ee as me ; 1 13 


1 — + 
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"Me: L E E. 2 2 
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e Sir. The ee I have to make toithis ee Ts. 
of a nature-ſanGiified. by eſtabliſhed rules of law, which Lam 
perſwaded my friend Mr., 4n/truther will not controvert. It 
is univerſally known to be the conſtant practice, if you in 
tend to call for. any. deed, upon the trial of any iſſue, to 
give nptice to produce ſuch deed, before the commencement 
of the trial., The attempt to deliver a notice of this kind, 
at the very moment that the production of the deed is ne - 
ceſſary, is dee moſt ſtrange and fngulas conduct that ever 1 
knew. nt io £35; 4 Bat 4221 21 xls” £749 

*« Sir. I take it to 10 a Ana principle of law, that, 
when you call for the produktion of a deed, -reaſon- 
able notice to *produce i it muſt be given, before the- com- 
mencement of the cauſe, This i s certain eſtabliſhed rule. 
I recolle& a caſe not long ago, in an. aflůon chat was tried 
at Teri. The angle queſtion between the parties, was the 
contents of an indenture. The deed was nat produced, and 
it was aſked, by the counſel for the Plaintiff, why, it was, 
not produced, as notice had been; given to produce it. It 
turned out, that this notice had been given at York, -daring 
the aſlizes, and the Attorney General, who was counſel 
for the Defendant, objected to the regularity of the notice, 
upon this very ground, that a reaſonahle time had not 
been given; and the- judge nonſuited the Plaintif, upon 
tkis principle, that if you give notice for the production of 
deeds, you miſt allow a reaſonable time Top the party to 
obtain them, wherever they; may be.“ 

% If my learned friends could prove, dat Mr. Petrie 
had this inſtrument now in his pocket, there could be no 
objection to the notice; but this they cannot prove. They 
called upon Mr. Petrie, both laſt ſeſſion and this ſeſſion, for 

the 
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CRICKLADE CASE. 


the particalars of his qualification, and with this requiſition" 
Mr. Petrie has, in the moſt explicit, pointed, and direct 
manner, complied. If they were deſirous of ſeeing the in- 
ſtrument itſelf, why did they not notify this deſire before 
yeſterday ? If it was now at hand, Mr. Petrie could have no 
objection to produce it; he has no objection to ſhew. it to 
the whole world; and 1 am fare that the committee will 
agree with me, that the noble Lari whoſe conveyance it is, 
would not have executed the deed; If che tranſaktion had 
not been fair and honour 20 Caan enn 4 & 
e Gentlemen, I contend; that I am ſtriciy regular in 
making chis objection, which in no reſpect can affect Mr. 
Petrie, for he can have no wiſh to with -hold this inftru-' 
ment; it is however my duty to make the objection, to 


prevent a precedent of ſuch palpable irregularity, contrary 
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de Sir. 10 confeſs the objeQion, which Wa from 1 
learned friend Mr. Lee, ſtrikes me as one of the moſt er tra-! 
ordinary objections, ' that ever was made by any man; that 
Mr. Perrie, elaiming a ſeat in the Honſe of Comfmons, ſnould 
take advantage of a flip, a mere overſight, to keep back 


the conveyance, vpon which he grounds his right. fn ae 


% Bat, Sir, the queſtion before the committee is, wWhe- 
ther Mr. Petrie has had good and ſufficient notice, to pro- 
duce his qualification, or not? I am not to contend, that 
we are at liberty 10 give parole evidence of the contents of 4 
deed, without giving notice to produce the deed itſelf. It 
is neceſſary. to give ſuch notice, that the party may not be 
taken by ſurprize. The only reaſon for adopting this rule 
is, that no man ſhould be called upon to produce a writing, 
at a time, when he has it not in his power to produce it.“ 

„ Now, will Mr. Perrie ſay, or · will his counſel ſay for 
him, chat there has been any ſurprize in this caſe. Beſides, 


there is a ſtanding order, that. a petitioner, when called 


upon, 


CHAPTER xx. 525 


upon, ſhall leave with the clerk of the Houſe of MLA 
the particulars of his qualification. Mr. Petrie has been 
called upon, 2 and he has particularly deſcribed what his qua» 
lification i is. Can there then be any ſurprize pow ? Does not 
every man, . who fits i in the Houſe of Commons, come pre- 
pared with, his qualification at the opening of the poll? Has 
be not his qualification always in readineſs ?” _, 

: 6c Gentlemen. I have heard, of the caſe, that was tried 
at York, which. 1 my friend Mr. Lee has mentioned. The 
parties lived at the fartheſt end of the county. When the 
cauſe came to be tried, the attorney for the Plaints if, 
gave the. Defendant notice, to produce a particular deed. 
The queſtion was, whether this was a good notice or not? 
Surely 1 it was inſufficient, from the circumſtances of the par- 
ties living at fo great diſtance from the place, where the 
cauſe was tried,” 

„ Beſides, Sir, a cauſe that 3 is . at an aſſize, is very 
different from the preſent, which has not only been depend. 
ing weeks, but for many months. Does Mr. Lee contend, 
that he has not had ſufficient notice ? The queſtion is, whe- 
ther Mr. Petrie has, or has not, had time to go to Pall Mall, 
— and bring his qualification. If the deed is not in London, 

he ſhould ſay ſo; he ſhould ſay that it is in ſome other 
place, and that he cannot conveniently produce it; but this 
is not ſo much as ſuggeſted.” 

J contend therefore, from all the circumſtances, that 


the notice we have given, in common ſenſe, and 1 in juſtice, 
16 reaſonable notice.” 


— — — — ——— 


Mr. LEE. 

« Sir, Iriſeto ſupport the objeQion, which I took the 
liberty of making, and I conceive, there cannot be a queſ- 
tion upon the ſubject, if the leaſt attention is paid to the 
inconvenience and hardſhip, which would be the unavoid- 
able conſequence of what Mr. Anſtrutber contends for.” 
4 It muſt be a matter of perfect indifference, whether Mr. 
Petrie does, or does not, produce his qualification, before 


— 


. — 


eds it. oi 
CR , 


— . g f 2 » 6. 5 A ICE 
r r . 


<>, #3 £6 * os x RR 45-4 4 S 
hy Fr x 4 * * 


—— — a 
e 


o * 


NEE: It q OL TR Os 
e 
6 * —＋— l 
3 — 2 OTIS” 


er „ wt 2 > = 
A ISAT 
&& — 


"SW 


> 
Waun 8 rn wk ew rhe was * 
—— we ge” . "wv 4 » * Oy > 4 


aa. : 


Fu vs kD 
2 


* 
n 5 * 


— — 2 


25 
* 
* 
j 
* 
4 
1 
5 


! 
* 


n 


LA vw 4 #* im 
pr, FN os. R. . 
+ 3 2 1 1 * * 
* 
„een abs ww 7 4 56 


Wy ara. 4 


* 
N Sn 


— 
watt 8 —_ RR an 


Ad Ee CTR as 20 I on TD IEA: ocp. 2 
. ERP "> 2 „n n r 
FRO — ” * — Cal wn bebe SY oe — r £ 


— 4 3 
a 8 < . 
ö 
5 un 4 . 
— 9 — 2 * — . _ 


—— — 


— — —— E—fͥ—j ? — 


— * n Sy a, ö > A WIRE . 
— —— — 


n n —_—_ * 
7 - 
8 a = * . * > as 
2 + + Ys TIF Iv 4 * 
a Nee 3 
— — — A — 
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this committee. If you mould be of opinion, from the evi. 


dence we have given to reduce the votes of Mr. Macy herſong 


that Mr. Petrie has a majority of legal votes upon the poll, 
you all know, that, when he takes his ſeat, he muſt ſwear 


to that qualification. Your deciſion cannot feat a  gentle-. 


man, who is not legally qualified. Arid if the ſeat was to 
be voided for want of a qualification, whether it was voided 


| here, or at the table of the Houle of Commons; cannot be 


a matter of any conſequence. I mention this to ſhew, that 


the mere form and courſe of your own proceedings, mult 


ſettle this queſtion, if there was a queſtion upon the ſubje&.” nd 

Sir. It is a mattef of perfect indifference to Mr. Petrie, 
what your determination may be, as perſonally applying to 
him; but it is a matter of great public conſequence, that 
the committee ſhould not depart from at: eſtabliſhed rule, 
founded 1 in juſtice. This is a court of parliament, as my 
friend has ſaid ; but this court is not to lay down rules, 
which are reprobated by every other court in the kingdom; 
you are not to ſay, that notice being given, pending the 
trial of a petition, and on the very laſt day of the trial, to 
produce a deed to be given in evidence, is a reaſonable and 
ſufficient notice, for ſuch production.“ 

4 If T had a deed at Penzance in Cornwall, and my friend 
does not chuſe to give me notice to produce i it, till we come 
before the committee, you would ſurely ſay, that ſuch no- 
tice was not reaſonable notice, to produce the deed. Mr. 
Anftruther ſays, that a trial before a committee of the Houſe 
of Commons, is not like a trial at N/% Prius, which is ovet 
in an hour or two. But time muſt be given to get the deed 
from Penzance, whether I go myſelf, or ſend an expreſs for 
it; and I never heard it laid down as a principle, that notice 
to produce a deed in a court of patliament, might be ſhort 
of the notice, which is admitted Oy to be ated in 
every other court.“ 

«« You cannot give evidence of the contents of a deed; 
unleſs reaſonable notice has been given, to produce the 
deed itſelf, and the party has refuſed to produce it: You 
| may 
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may then give evidence of the contents of the deed.” My 4 
friend will not, I think, contend, that ſuch notice has been 5 
given in the preſent caſe, which, in any other court what- 
ever, would be determined a reaſonable notice. To me it 
really ſeems indecent, to attempt to give, under the circum- 
ſtances of this notice, _ other evidence, than that of the 
deed itſelf.” FATE, wY 
They brought a Unt ans tha committee room 
yeſterday, to give evidence of the contents of this deed. 
I aſked, where is the deed itſelf have you given notice to pro- 
duce it? The attorney anſwered, No; but we. will. immedi. 
ately give notice. If ſuch notice ſhould be conſidered. by a 
committee of the Houſe of Commons, as ſufficient notice; 

and if, upon the nonproduction of a deed, on ſuch notice, 
evidence of its contents ſhould be permitted, there would 
be an end of juſtice; parties would be continually taken 
by ſurprize; and the beſt evidence would be ſuppreſſed. It 
is the duty of the adverſe party, who aſked for evidence, to 
give due and proper notice to produce it. Such notice has 

not been given in the preſent caſe; and it would be mil- 
| ſpending the time of the committee, to ſay = thing fur- 
ther upon the ſubject.“ 5 ——7v5˖Q— 


Mr. ANSTRUTHER. * 


ec] A Mr. Lo: from what has dropped from him, whe- 
ther the noble Earl would have been here, if Mr. Petrie him- 
ſelf had not thought the notice a good one??? 


Mr. L. N B. 5 

«« Bleſs me, Mr. Anſtruther. I put it to you as a 
friend, and as a gentleman, if notice would have been 
given, to have produced the deed this morning, if I had 
not taken the obje&ion yeſterday ? It is the negligence of 
your own attorney, and you muſt abide by the common 
rule. I contend for the general practice, to prevent a dan- 

5 8 gerous 
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; £7 


k | 9 . 
the committee came to the following reſolution: k 


«© Notice not having been given to the petitioner, to 
produce the deeds containing his title to a qualification, 
% before the day of taking the petition into conſideration 
* by the Houſe, the committee are of opinion, that the 
1 counſel for the ſitting members, ſhould not be permitted 
5 to give parole evidence of their contents.“ 


The counſel for the 8 members here cloſed their 
| . . 
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Mr. LEE then a. the ene e, has new 
matter having ariſen in the examination of the witneſſes, on 
the part of the ſitting members, he ſhould call other 
witneſſes, to repell the charge of bribery againſt Mr. Petrie, 
and in ſapport of the character of Thomas Mann Gunn. 
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EVIDENCE for the PETITIONER. 


THOMAS DAVI&S was then called, but Mr. Er- 
Fine objected to his evidence, upon the authority, as he 
ſaid, of the Shafteſbury caſe, Davis being in the fituation 
of a party accuſed. | 

Mr. L E E anſwered the objections of Mr. Erſline ; and 
Mr. Erſkine replied. 

The court was then cleared. 

The committee, after. aelberaton reſolved, <* that Da- 
Us be 1-4 ay to be examined.“ 


— — voor) 


— 


rr ee A- 5 E JO 
Me en ret AT ee e Fe ar 


"x 


— Sg yy rg — —  — — 
— 7 2 —— 


I; THOMAS DAVIS ſworn. 
He davobed, that he be fad gn as from Mr. 
Petrie, directiy or r indirectiy, to promiſe On to any of 
3 the 
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the voters; that he attended Mr. Petrie on his canvaſs; that 
he never heard Mr. Petrie ſay, that he would give money 
to the voters, or uſe any expreſſion implying that he had 
given money to the voters before, and that he would Leine 
the ſame at the laſt election. | 

He then gave nearly the ſame i he had befdre 
given, upon the trial of Mr. Benfield's firſt action againſt 
Mr. Petrie; (ſee chapter the tenth, pages 225 and 226, ) and 
added, that he only went round the town, to introduce Mr. 
Petrie to the voters; . Mr. Petrie himſelf, aſked them for 
their votes. | | 

Upon his EPO WI OO FE lid; wy he 1 Mr. 
Petrie at the general election before, but did not canvaſs 
with him then, that he was not then in his company; that 
he never canvaſſed Akerman; that he never aſked Akerman, 
 Habgood, Simmons, Price, and Saunders for their votes; that 
he ſaw them together at the New Inn, the night before the 
election, and that Habgood chalked on the table TwexTY in, 
and TEN out; that Habgood aſked him, if he would ſtand to 
| It, and he ſaid, that he would have no concern with i it; that 
he did not know, what was Habgood's meaning; that he 

had no power to do any thing of the ſort. | 

That they went from the New Inn, to Mr. Petrie at the 
Swan, where Akerman wanted to make an agreement with 
Mr. Petrie; that Mr. Petrie did not tell them to ſpeak to 
him, but Mr. Petrie told Alerman, that he would not do 
any thing of the kind. | 

That he knew Robert Clark, John Simmons, Jobe Smith, 
and Benjamin Stratford ; that he ſaw them at the Bear Inn 
door, as he was going down the ſtreet; that they ſaid they 
wanted to ſpeak to Mr. Petrie, and he told them, that 
Mr. Petrie was at the White Swan ; that he went along with 
them to the White Swan, and Mr. Petrie aſked them for 
their votes and intereſts ; that they ſaid, they had no objec- 
tion, and Mr. Petrie ſaid, that one volunteer was worth 
ten preſſed men. 
: LE That 
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That he never heard Mr. Petrie ſay to the voters, at the 
Swan, or any where elſe, that he would ſtand to what, he 
(che witneſs) ſaid; that he never ſaid a word of the kind, 
to any of the voters; that Mr. Petrie never ſaid. _ yy 
IE * in 

That he did do of any money, i hi given 
or promiſed by Mr. Petrie, to any one ſoul; that he did 
not know of any one, having been anthorined. to give or 
promiſe money for Mr. Petrie. 

That he heard Mr. Petrie often ſay, chat he. e 2 
give any money at all; that he would not e any; 
and that he would not do any TAN! 
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Ir. ROBERT LONG ſworn. 


Ile depoſed, that he went with Mr. Petrie from Linder 
to Cricitlade; that he was generally with Mr. Petrie during 
his canvaſs, and went with him to moſt of the voters houſes; 
that he recollected one who applied to Mr. Petrie for mo- 
ney, and Mr. Petrie told him, that he would not do any 
ching of the kind.; that Mr. Petrie 's anſwer Oo that 
he would give no money. 
That he never heard Mr. Petrie offer or promiſe, or ſaw 
him give, any money, to any voter, or to any perſon what- 
* ever, to vote for him; that he never heard Mr. Petri uſe 
any words, importing any thing of the kind. 
That he recollected, upon fome converſation with: G2 
and Davis, that Mr. Petrie told them to be particularly 


cautious of what _y did and ſaid ; = that he told ious 
ſo too. 


That he was often in the room 1 Mr. 3 . 
e of the voters came to him; that he never heard Mr. 


Petrie ſay, whatever Gunn or Davis do, 7 abi ſtand to, or 
r e like it. | 
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ee EXAMINED, 


That Mr. Petrie might have held ſuch converſation, with- 


out his attending to it, but that it could not have eſcaped 
him, if he had heard it. | 

That he was at Saliſeury, and gave evidence there “; that 
he never heard Mr. Petrie ſay, that he gave money at this, 
or at any former election; that he does not recolle&, he 
ever heard Mr. Petrie ſay, that he gave Beal TwtnTY u- 
NEas at the former election. 5 , 


THOMAS PRICE: ſworn. 


He gave nearly the ſame evidence he had before given, 
upon the trial of Mr. Berfield's firſt action againſt Mr. 
Petrie; (ſee chapter the tenth, pages 217 and 218) and 
added, that Akerman propoſed to Mr. Petrie to inſure him 
ſo many votes, if he would do ſo and ſo; that Mr. Petrie 
faid, he would do nothing of the kind, and would quit 
the room, if he talked upon any ſuch ſubje&; that he 
never heard of Mr. Petrie's giving or promiſing any thing 
to any voter, and he was with Mr. Petrie as much as any 
body; that he knew of no perſon being authorized by Mr. 
Petrie, to give or promiſe any thing, 
CrRoss-EXAMINE D. 

That he, Habgud, Akerman, Simmons, and Davis went 
from the New Ins to Mr. Petrie; that Mr. Atermas was the 
foreman; that he ſhook hands with Mr. Petrie and ſaid, 
that he would inſure him ſo many votes, if Mr. Petrie would 
advance TEN GUINEAS to each voter; that Mr. Petrie ſaid, 
if you talk in that way, I will leave the room, I will do no 
ſuch thing; that he did not hear Davis talk at all; that he 
might ſpeak to Mr. Petrie; that Mr. Petrie and Mr. Long 


— 


went out of the room; that no more was ſaid about money. 


See chapter the eleventh, pages 242 and 243» 
L12 | Mr 
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. WILLIAM FOWLER JONES, | nd 
oh Watſon were ſworn, and gave evidence in ' favour of 


the character of Thomas Mann Gunn, _ 8 
1 in ; : ne ; IT! 


E RS K 7 V E then ſummed up, on the part ls 
* Kian members. | 
le began with remarking to the committee, that' 1005 
perjury had come out, in the courſe of the evidence, from 
one fide or the other; perjury which blaſted every comfort 
of life, which put an end to every ſecial intercourſe ; a ſub- 
ject, on which it was unpleaſant for him to addreſs them, 
and which it muſt be unpleaſant for them to hear. . 
He obſerved, that he was originally concerned only for 
one of the fitting members, but he was now to defend both, 
a taſk which had been impoſed upon him by the Houſe ; 
that he was to defend them againſt a very heavy charge, 
a charge, which not only attacked their characters as men, 


but / which, if true, would fix upon them the accumulated 


guilt of attempting to overturn the freedom of our excel- 
lent conſtitution. That if the charge was well-founded 
againſt his clients, and ſhould unſeat the two fitting meny- 
bers, a fimilar charge would, however, likewiſe operate 
againſt the pretenſions of Mr, Petrie, aud prevent the com- 
mittee from reporting him duly elected. 

He ſaid, he ſhould begin with the charge againſt Mr, 
Petrie; and contended, that it was the firſt inſtance on the 


Journals of the Houſe, of a petitioner, with judgments 


againſt him for bribery A laying claim to the ſeat of a ſit- 
ting member; and that Mr. Petrie muſt have had great re- 
liance on the ſtrength of his caſe, if he judged of the con- 
duct of his 12 22255 by Als own. That, though the evi- 

#* Theſe ;adaments 1 were reverſed ; (ſee chapter the thirteenth, 
page 28g; chapter the fourteenth, page 290; and chapter the fif- 


teenth, page 294, and the whole of the charge proved a fabricated 


ſtory p (ſee-the trial of Mr, Benfeeld's ſecond action againſt Mr. Petrie, 
chapter the ſixteenth. 


dence 


ene TEN oy 


Jokes of the. witneſſes was not concluſive Seid kim, yet 
the judgments made it completely 10. e 5 
He then went minutely through the whole of ah evi- 
a. in ſupport of the charge, and reaſoned long upon 
every part, and upon every occurrence, that had been am- 
biguouſly expreſſed by the different witneſſes, who had been 
examined. He warmly preſſed upon the committee the 
circumſtance. of the Judgments, which he inſiſted could not 
be got over, and were in themſelves evidence ſufficient, to 
prevent Mr. Petrie from fitting in the Houſe of Commons, | 
under that election. ' 2 
From Mr. Petrie the Petitioner, Mr. Er tine turned to 
Mr. Benjield, and Mr. Macpherſon the fitting members. 
On the part of Mr. Macpherſon he contended, that what- 
ever the bribery was, which had been practiſed by Briflow, 
unleſs the evidence brought it home to Mr. Macpher/on, 
unleſs it was proved that he was privy to it, and that it was 
done under his authority, it could not affect him; that it 
could not affect the ſeat he poſſeſſed, unleſs the corruption 
had been carried to ſuch an extent, as to leave a majority 
upon the poll, in favour of the petitioner. 
On the part of Mr. Benſſeld, he contended, that 5 bd 
was perfectly ſeparate and diſtin from that of Mr. Mac- 
yberſon; that he had no connection whatever with Mr. 
| Briftew; that they had been ſupported by different inte- 
reſts; that they had not canvaſſed together, nor for each 
other; and that there was no evidence of any kind to affect 
Mr. Benßeld, except the evidence of Thomas Mann Guan. 
Having recapitulated the whole of the evidence he ob- 
ſerved, that it was the duty of the committee, to diveſt 
themſelves of the prejudice, that naturally aroſe from 
the numerous actions, which had been brought by Mr. 
Petrie; that they were to conſider the queſtion, upon the 
clear merits of the petition, independent of any other con- 
ſideration ; and that, though the fitting members were rich, 
of were Nabobs, that it was not A concluſion, which natu- 
. * 17385 rally 
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334 CR ICKELADE CAS E. 
rally followed from that circumſtance, that they had bribed 
at the Cricblade election. 5 ee 


He contended, that it did not appear from any part of 
the evidence, that Mr. Macpherſon was acquainted with 


- Briffow's diftribution of money; that at the time of the diſ- 
tribution of the money, Mr, Macpberſon's name was not 


even mentioned; that the money given was underſtood to 
have been for a former election; and that Mr. Macpher- 


fon had carried his election, wholly through the intereſt of 


lord Portchefter, without having practiſed any corruption 
whatever. | | 


He expatiated long on the evidence of Thomas Mann Gunn 


and on the indictment for perjury, which was then depend- 


ing againſt him *; he confidered the teſtimony of that wit- 
neſs, undeſerving of credit, as to any fact, not corroborated 
by other evidence; and concluded with hoping, that after 
2 thorough inveſtigation, of the whole caſe, the committee 
would be of opinion, that Mr. Benfield and Mr. Macpher/on 


were duly elected. op Po | 


* * 


Mr. LE E was then heard in reply, on the. part of the 
Petitioner. | 


* 


. IL. E E. 


«« Sir, Upon the cauſe now before the committee, I 
ſhall trouble you with a few obſervations. The, queſtions 
for your determination are, whether my client Mr. Petrie 
has, or has not, a right to fit for the borough of Crictlade; 
or whether Mr. Benfie/d and Mr. Macpher/on have, or have 


not, a right to keep their ſeats, under all the circumſtances 
which appear on your minutes.” 


For the particulars of this indiment ; Gunn's diſcharge by pro- 
clamation ; a copy of the inditment being granted him by the court; 


proſecution ; ſee 


ge Gen- 


and his action againſt the proſecutor for a malicious 


chapter the ſixth, pages 175, 181, and 182, 


- CH AP oY E R XX. 355 | 


e n If I was to go into a general diſcufion of 
the evidence, as my learned friend Mr. Exſtins has thought it 
neceſſary to do, finding that his elients ſtood in need of every 
kind of argument, it would naturally lengthen out the cauſe, 
and would be waſting your time to no purpeſe- whatever. 
My client's caſe requires no abilities of mine to ſupport 


it; it needs no mn e it roi "_ upon 


facts. 29 

e ſhall lay down two or three a which I am 
ſatisfied the gentlemen on the other ſide will not diſpute.“ 

« The firſt queſtion for your conſideration is this, 9 
the fitting members procured: their ſeats by bribery and cor» 
ruption, or not? It is a elear principle of law, that auh 
ever a-man does, to influence the voters, whether it is done by 
himſelf, or by another for him, is to be conſidered as his own 


act and deed, The inference of law, which makes it his 
act, if done by another, depends upon the circumſtances of 
the parties, their ſituation, their connection, and the ke. 


If I find that a man lives with another; that he acts for ano- 
ther; that there is the ſame activity in the purſuit, of the 
ſame object; that each has mutual confidence in the other; 
and that money has been given to carry an election; the 
queſtion will not be, whether the money given, comes out 
of the pocket of the friend, or out of the pocket of the 


principal, the circumſtances ſpeak the fact, and it is exactly 


the ſame in either caſe.” 
<< Other principles of law, equally clear are theſe ; 
if a man bribes but a fingle voter, whether the bribery is by 
himſelf or by any perſon for him, his ſeat is gone, he cannot 
fit under that elefion : and that, upon proof of bribery againſt 
the fitting member, it is not neceſſary for the petitioner, to go 
through: the poll, PER Cap ITA, to ſhow that he has a majority 
of legal, uncorrupt, votes. Where there has been groſs 
bribery ; when proof has been given of that bribery being 
general; and that by it the ſitting members have procured 
their ſeats; it would he unreaſonable in a committee, to ex- 
pet evidence of bribery as to each individual voter.“ 
Ll4 “Gen. 


536 CRICKLADE CASE. 


Gentlemen. Theſe general principles apply to the fit- 
ting members. Now, on the other ſide, I ſhall freely admit, 
if you believe, that Mr. Petrie himſelf; or that Mr. Petrie, 
by the intervention of Mr. Davis, Mr. Gunn, Mr. Long, or 
Mr. Any-body; gave money, or held out any expectation 
to the voters that they ſhould receive money; he cannot 
ſit. It is our duty, who are in more practice than ſome of 
our brethren, not to miſlead. If I could miſſead a com- 
mittee, or perplex a cauſe, I would not do it; I could not, 
in my conſcience, do it, for Mr. Petrie's ſeat, or for the ſeat 
of any man in- Eagland. If the fact was eſtabliſned by cre- 
dible witneſſes, that Mr. Petrie defired the voters to go with 
Dawis into another room; that Davis, in that room, gave 
them to underſtand, that they ſhould have T WEN TT GUI 
NE AS if Mr, Petrig was returned, and TEN if he was not; 
and that Mr. Petrie ſaid, what Davis did, he would ſtand 
to; it was corruption; there can be no queſtion upon the 
Ae 8 

Thus much as to general principles of "I Let us 
now come to the facts of the caſe. My friend Mr. Bear- 
croft almoſt gave up his client Mr. Macphenſon; but Mr. 
Erftine, who is younger; feels a warmth upon the queſtion, 
ſpeaks boldly, and with confidence aſſerts, that Mr. Mac- 
 pherſon has as good a right to a ſeat in the Houſe of Com- 

mons, as any man in the kingdom. | 

EE Now, Sir, let us ſee, upon what he grounds this right, 
That lord Portchefter was the friend of Mr. Macpherſon, and 
that Mr. Macpher/on was known i in this borough only by the 
means of lord Portchefter, are facts not diſputed. It is con- 
feſſed by the gentlemen themſelves, that lord Portchefter 
bribed the whole town, by a man, who is not a ſtranger to 
either party. Cunn has ſworn, that the money was given to 
all the. voters, who were in the intereſt of lord Portchefter, 
and 1 in this he 1s confirmed by almoſt all the witneſſes, who 
have been examined.” _ 

„But Mr. Erfeine contends, that. s r lent 
money, he gave nothing; and that what he did was for 


paſt 


cn EI N. 337 
paſt ent If it / had not a reference to ſomething future, 
in the name of God why did he not take receipts, which 
would have ſatisfied his employer, of the faithful diſtribu- 
tion of the money, full as well as promiſſory notes? The fact 
ſpeaks for itſelf, and was public and notorious. Does my 
learned friend wiſh me now to argue a queſtion, -which has 
been already determined in above eighty different actions; 5 
and after the voters have been convicted of taking this very 
money, as a bribe, to give their votes for Mr. Macpherſon, 
the friend of lord Por tebeſter? After above fourſcore trials, 
in which this fact has been proved, if my friend is not ſa- 
tisfied, that my lord Portchefter was in partnerſhip with this 
Wabeb, Mr. Macpherſon, nothing ſhort of a revelation from 
heaven will ſatisfy him. Their own witneſſes have proved, 
that Briftow has fled the country. Why did he fly? Be- 
cauſe he knew he was guilty,” | 

On this part c of the caſe 1 mall make ſome fow obſer- 
vations, as to the character and ſituation of Thomas Mam 
Gunn. He has teſtified facts, which he ſaw ; and facts which 
he heard, from the people themſelves. If what he has 
ſworn is not true, why do they not call theſe people to con- 
tradict him? Why do they not call lord Poricheſter ? He is 
no friend to Mr. Petrie; but they dare not call him. Why 
do they not call the voters? They dare not. Having in 
theif hands one hundred and fifty men, to convit this per- 
jured man, as they deſcribe him, they dare not call one of 
them. They will ſcold, and call names, but they will not, 
becauſe they cannot, oppoin by 1 a fingle fat in the 
whole of his evidence.” 

% Gunn's credibility then, ſands 2 85 firmly eſtabliſhed, 
for he is not contradicted in any one fact, and the chief of 
his teſtimony is corroborated by the other witneſſes. The 
perjury of this witneſs, by the conduct of the gentlemen 
themſelves, is proved mere declamation; he is intitled to 
full credit, through the whole of his evidence; and his evi- 
dence 1s full proof of this fact, that the corruption of Mr, 
Senßela, was as bad as that of his friend Mr, Macpberſon. 


All 
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538 CRITICKLA D E CASE. 
All the witneſſes agree, that Mr. White was the friend and 
agent of Mr. Benfield ; and that Mr. White introdueed him 
to every voter in the borough. Mr. Gunn ſays, that Mr. 
Fhite-came to his houſe with Mr. Berfield ; that they can- 
vaſſed him together; and, that Mr. Whzte gave him a ſig- 
nificant hint, how much he was to receive for his vote, a 
fign as well known, and as perfectly underſtood by every 
body in the town, as If 1 it had been wrote in ee letters 
of gold.“ | 

«© Now, Sir Harbord, obſerve the conduft of my Friend 
Mr. Bearcreft, aſſiſted by Mr. Erſtine. Mr. Bearcrof ſays, 


I awvill not call Mr. White; it would be a reproach to him, 


to oppoſe his teflimony, to that of Gunn. What! a reproach 
to aſk him a queſtion! It was not out of delicacy to Mr. 
White ; or out of reſpect to the honeſty of Mr. Mhite's heart; 


that. he has not been called to contradidt Mr. Gann. He 


has not been called, becauſe they knew, that the fear of the 


| pillory would have kept, him within the bounds of truth 


and that, with. this reſtraint, he could not have contradifted 
what Gunz had ſworn,” 

60 But, Sir, let me, for a moment, draw the attention 
of the committee, to the arguments of my learned friends, 


| particularly to Mr. Erftine's argument, reſpecting the nature 


of evidence, in all cauſes whatever, that come before a court 
of juſtice. I was attempting to take down what Mr. Frſtine 
ſaid on this ſubject; but he was ſo profuſe in his argument, 
and ſo refined, that as I could not comprehend him; I could 


not take notes of what he ſaid, I allude to his obſer- 
vations, when he told you, to guard your mind againſt 
any thing that might be ſaid againft this borough. You are 


to ſuppoſe that Cricłlade has juſt popped out of the ſea, and 
that it never had exiſtence before ; for, ſays my learned friend, 
if you admit, that you ever heard of Cricklade before, I cannot 
fupport either of my clients, This is his language, and this 
is the Pain inference from his arguments.“ 


9 


J 


e Now, 


CHAPTER XX on 


* Now, Sir, is this conduct, conſiſtent: with their con- 
duct relative to my client. Paltry at the beſt, as their caſe 
is againſt Mr. Petrie; this paltry caſe they artfully magnify, 
and then they beg you to remember what happened at a 
former election. Fhey admit, that it is hardly fair, but 
notwithſtanding this admiſſion, they aſſert, that he waſted 
a fortune in bribing theſe very voters. I will put them to 
the teſt, Will they bring proof, that Mr. Mhitè gave 
TWENTY GUINEas for Mr. Petrie, to each voter, at a for- 
mer election? No ſuch fact can be proved, becauſe no ſuch ' 
fact exiſted; but, if it had exiſted, . and: could be proved, 
the ſame evidence would likewiſe prove, that at the time 

Mr. Petrie was thus dealing out his TWENTY GUINEAS, he 
had only ſix votes in the whole borough, Now, this power- 
ful man Mr. Mpite, who is ſaid to have diſtributed Mr. 

Petrie's money at à former election, is aſſerted, at the laſt 
election, to have got above two hundred votes for Mr. Ben- 
feld, without either giving or promiſing a ſingle ſhilling, 

I mention this to ſhow, that the arguments of theſe gentle- 
men, when ſtrictly examined, * be found to make __— 
themſelves.” 

& J. will remind the committee of a caſe within all *our 
memories; I mean the caſe of the borough of Shoreham ; 
the circumſtances of the bribery were ſo flagrant, that it 
precluded all poſſibility of doubt. There was a fort of 
Free-maſon's club, by which the voters were directed. Two 

men were appointed to manage the buſineſs of the election. 

'The choſen candidates were admitted members of this club. 
The whole was ſettled between the managers, and the can- 
didates, who were inſtructed how to proceed. Papers were 
given by the candidates, on which were written Four 
THousanD. Some individuals might oppoſe the choſen 
members of this club; but the club, by numbers, carried- 
the election. The managers never voted ; but the reſt of 
the club voted, as directed by the managers. The com- 
mittee who tried the petition againſt the Shoreham election, 

had 
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% _ CRICKLADE CASE. 


borough.” 4 

4, To ke UH the aſs of. erstes to the dale now before 
the committee. This Jonathan White, of whom we have 
heard ſo much, was the delegate of the Chriftian Club at 
Cricklade; empowered to treat with the candidates. Every 
one in the borough: knew his ſigns ; perfectly underſtood 
his: motions. . To number his fingers, or to count the taps 
with his ſtick, was __ and erb- n ce to them 
all.. n 

„ But my dk friend has Aether way of aig 
for Mr. ZBerfield's popularity at Crictlade, than through the 
corrupt influence of this Mr. Vbite. Witneſſes have been 
called who ſwear, that Mr. Benfield is a good looking man; 
that he has a good countenance; and that they voted for 
him, becauſe he was a neighbour. Now, Sir, I put it to 
the committee as men of integrity, of honour, and of under- 
ſanding, if there is not evident perjury, upon the face of 


this teſtimony; and yet the gentlemen on the other fide abuſe 


our witneſs Mr. Gann, whoſe evidence has been confirmed 
by their own witneſſes, and who has not been contradicted 


in any one circumſtance. The truth is clearly this, Mr. 


Benfeld's only intereſt with theſe voters, was his money. 
It is prepoſterous to ſuppoſe, that an innocent man, a man 
who: had no corrupt intention, would have employed as 
his agent, ſuch a notorious corrupt > as Mr. White 
has been proved to have been.“ 

Sir. It has been ſaid, though you ſhould be of opt; 
nion, that the election is void with reſpect to the ſitting 
members, that Mr. Petrie cannot ſit; that Mr. Petrie him- 
ſelf is a convicted man. I admit the poſition to be true, 
if there is no doubt of the juſtice of the conviction of Mr. 
Petrie, that he cannot fit. But, Sir, upon this topic, I 
wiſh the committee would pay a little attention to an ob- 


ſervation or two, which I ſhall ſubmit to their conſideration, 


to ſnow the improbability of the whole of che ſtory, which 
has been trumped up againſt him.“ 


5? J aſk 


„ ee eee 54x 


J aſk you gentlemen, if it. is poſſible, that what theſe 
| men have ſworn againſt a gentleman, who had only twenty⸗ 

one votes on the poll, and who, it has been proved over 
and over again, declared, that he would have nothing to 
do with them, when they talked of money, can be true? a 
Every one of the witneſſes have admitted, that Mr. Petrie 
never gave, never promiſed, a farthing, to any living. foul 
in this borough ; and that they never heard, that any agent 
of his gave a farthing of money. I made the diſtinction of 
a fraction, to ſatisfy the committee, that the ſtory had no 
foundation in fact, and was calculated for no other pur- 
poſe, than to prejudice the world againſt him, on account 
of his activity, in bringing this ſcene of corruption to light. 
It is not ſo much as pretended, that ever a farthing was 
given, by. him or for him, to any of the voters; and I 
never knew an inſtance, in the whole of my experience, 
of a gentleman's ſeat. being affected, when his money was 
neither given nor promiſed, nor any improper means. uſed, 
about his election. There is not the ſhadow of evidence, 
that can carry conviction to a thinking mind, that Mr. 
Petrie, or any one employed by him, made any promiſe 
whatever, to: any living ſoul; there is no evidence, in 
the whole of the caſe, that can leave a doubt, upon the 
ſubject.” 

Fs Sire. What [ ſay of Mr. 1 cannot be Gld of Mr. 
Benfield, for he has been proved to have employed an old 
hacknied electioneering agent; an agent of eſtabliſhed credit 
and reputation, whoſe word, or. whoſe ſign, was to be de- 
pended upon. Old Mr. Je was well known by the vo- 
ters, to fulfil his engagements ; a hint from him, of what : 
they were afterwards to receive, anſwered the ſame purpole, 
as if he had immediately given a ſpecific ſum.” _ 

It has been ſaid, that Mr. Petrie, Mr. Benfield, and Mr. 
e e were ſeparate, and diſtinct from, and entirely 
unconnected with, each other; each ſtanding upon his own 
ground, This Was certainly we, with n to Mr. Petrie; 
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$42 CRICKLADE CASE, 


but if Mr. Benfield and Mr. Macpherſon, had not a common 
intereſt, how happens it, that they have made it a com- 


mon cauſe? why did theſe bribed men, the men who voted 


for both, when actions were brought againſt them, go 
to Mr. Troward, and to Mr. Vincent? To Mr: Vincent 


they carried the writs, who ſent them to Mr. Troward, by 


whom the actions were all defended, without diſtinction. 
Meſſieurs Vallis and Troward are the agents both of Mr. 
Benfield and of Mr. Macpberſon, which Mr. Troward upon 
his examination admitted; and he added, that he did not 
know, that there was any diſtinction of accounts.“ 

4 Now, Sir, in the name of God, conſider what this fact 
leads to. Theſe men were proſecuted by Mr. Petrie, for re- 
ceiving the money of Briſtoav. Wallis and Troward were 


not the ſolicitors or agents, either of Briſtow, or of lord 


Portchefter ; but they were, and are, the agents of Mr. Ben- 
field and Mr. Macpherſon. In the character of their agents, 
theſe men applied to them; there was no heſitation, no de- 


mur, no line of diſtinction drawn between one voter and 


another voter; but they were all defended, at the joint ex- 


pence of both. It is nonſenſe to talk of diſtinct intereſts; 


they have ſhook hands; they have joined together in the 
bond of iniquity ; and it is impoſſible for man or heaven to 
ſeparate them. 'They had one purſe to ſupport their elec- 
tion ; one purſe to defend theſe voters ; but when they came 
to the houſe of commons, my learned friends contended for 
ſeparate counſel, though they had a common ſolicitor : the 
juſtice of the houſe, however, uniced them, whether they 


would or not.” 


% Gentlemen. I Rave W de, nor health, nor de- 
fire, to trouble the committee with a recital of the particular 
acts of bribery, which have been ſo daringly practiſed at this 
election. They have been given in evidence, and you have 
them before you. But I will now trouble you with a 
few obſervations, which ſhall be confined to the practice of 
bribery in pak ” | . 


6 | | ”Y Sir. 


Arn . 


dee sir. Many men of che world will ſmile, when they | 
hear me aſſert, what I am now going to aſſert; but I have 


had ſome experience, and it is an opinion founded upon ex- 
perience, that the man who bribes at an election, commits 
an act of a blacker dye, and of more ſerious political mifchief 
to the country, than nine tenths of the men, of deſperate mor- 
tals, who ſuffer at Tybure. I allude to no particular gentleman ; 


I know not where the obſervation may hit; but no man can 
give FIVE GUINEAS, or any other ſum, to a perſon to vote 
at an election, but it is, in effect, a ſubornation of perjury. 


This is no bold aſſertion, for every elector is bound to ſwear, 
at the poll, that he has not received, himſelf, or by any perſon 
in truft for him, or for his -uſe' and benefit, directly or indi- 


reety, any ſum or fums of money, office, place, or employment, 
gift or reward, or any promiſe or ſecurity for any money, of + 
fe, employment, or gift, to give his vote at that election. 
Good God! to what a deluge of perjury, does the practice 


of bribery lead! 


P 


One of the witneſſes "0 PR ſworn, that it is not 


the practice at Criot/ade to adminiſter the bribery oath. 
Why is it not adminiſtered ? Becauſe it is not the practice, 


to damn all the ſouls of the voters; which would be the caſe 
if the oath was adminiſtered. This is the plain ſettled ſyſ- 
tem at Cricilade; and is this ſcene of iniquity to be gloſſed 


over, by the ſophiſtry, or by the 1 n of Mr. „ 
and Mr. Eiftine? 


«© There are other a to 9 I ſhall beg 


leave to call back the recollection of the committee, for 


every circumſtance concurs in proving the general . at 


this election.“ 


„ What was the _—_ of lord Portchefter, upon 1 


Petrie s. proceeding againſt him? An innocent man would 
have met the charge boldly, and have taken the neareſt road, 
to have cleared his character; inſtead of which, availing 
himſelf of his privilege, he waved off appearances to theſe 
actions, till they could be waved off no longer. What! 


thall the noble blood of Henbert ſhrink for a moment from | 
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$44 CRICKLADE CASE. 


an action, charging him with attacking the freedom of Eag- 
hijemen ? Who could have thought, that ſuch an exalted 
character, would have been guilty: of ſuch a mean ſubter- 


fuge? However at laſt the noble lord met the charge, and 


unfortunately for him, he has been convicted.“ 4 2 

« If lord Porte beſter is then guilty, Mr. W 4 15 
likewiſe guilty, for he obtained his ſeat under the ſame cor- 
ruption. He however has ſlinked under his privilege, and 
to this moment, has avoided an b to Mr. Petrie's 
action againſt him.“ 
„ The conduct of Mr. Benfield, iow been nal the fue 
as that of his friend Mr. Macpherſon. He likewiſe has 
fought off, by his privilege of parliament, an appearance to 
Mr. Petrie's action; and J truſt the committee will be of 
opinion, that his thus evading juſtice, is ſtrong corroborat- 


ing evidence againſt him. If he is innocent, why is not an 
appearance entered to the action, and that defence made, 


which his counſel have now attempted to make for him? If 


he was innocent, he would admit that Mr. Brifow had acted 


ſhamefully, but he would deny that he was any agent of 
his; he would deny, that he had been guilty of any act of 
corruption either himſelf, or through the means of Jonathan 
White, of Crook Godby, or of any other agent. If he was 
innocent, he would boldly and manfully put Mr. Petrie up- 
on the proof of his charge againſt him : but his condu& is 
the very reverſe of all this; he ſhrinks from the charge; and 
claims his privilege as a bar to juſtice.” 
It is really a ſhame ; it is a diſprace to the country, to 
grant ſuch a privilege to ſhelter a man, who ſtabs the con- 
ſtitution of an empire, that was once the pride of Europe, the 
terror of her enemies, and the glory of its ſubjects. Is it 
to be thought, that this bulwark, which has been raiſed at 
the expence of ſo many millions of treaſure, and ſupported 
with ſo much blood, is to be ſapped and undermined, by 
theſe gentlemen, who, in defiance of decency, inſultingly 
f ay, there i is a * in parliament, which will ſcreen and 
VJ ow protect 


M4 , 


grotedt us? Though aue come from the Eaſt Indies, abe cane 
from thence, loaded with the treaſures of Aſia ; we will wound 


Jour conſtitution and inſult your laws. I ſay nothing of them 


out of the cauſe : but this is the Nin language of the whole 
of their conduct.“ 

«© Gentlemen, My learned friend Mr. Burke, was very 
attentive to every circumſtance of the evidence, that af- 
fected the numbers on the poll. I very much regret the want 
of his aſſiſtance. He took particular pains upon this ſubject, 
and if he had been here, would have ſatisfied the committee, 

that (after deducting from Mr. Macpherſon's number, thoſe 
who have been proved by the different witneſſes, to have re- 
ceived FIVE GUINEAS each from Brifow, to vote for him) 
Mr. Petrie has a clear majority. The number Mr. Macs 


| pher ſon polled was one hundred and ſeventy-two; the reduction 


per capita, you will find, upon going through the evidence, 
to be one hundred and ſixty ; of courſe, there only remains 

for Mr. Macpherſon twelve votes, which we have not proved 
to have been corrupted, Mr. Petrie polled at the election 
twenty-one; twenty-one pure votes, unaffected by any evi- 
dence. His fair and legal majority over Mr. Macpher/an can- 
not be diſputed.” 

Gentlemen, I ſhall not take up any more of your time, 
I truſt the caſe of Mr. Benfield and Mr. Macpherſon will not 
paſs unnoticed. I likewiſe truſt, that you will put my cli- 
ent Mr. Petrie into the poſſeſſion of his ſeat. 


"FRED AY, the iſt of February, 1782. 


„ Sir HARBORD HARBORD from the ſele& com- 
mittee, who were appointed to try and determine the merits 
of the petition of Samuel Petrie, eſquire, complaining of an 
undue election and return, for the borough of Cricklade, in 
the county of Milte, informed the Houſe, that the ſaid ſele& 
committee had determined, 7, 
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546 FF CRICELA DE CASE. 


« That Paul Benfield, eſquire, is duly elected a burgeſs, 
to ſerve in this preſent parliament, for the borough of Crick. 
lade, in the county of Wilts * > | 

6 And alſo, that the ſaid ſelect committee had deter- | 
mined,” 

« That John Macpherſon, eſquire, is not duly elected a 
burgeſs, to ſerve in this preſent parliament, for the ſaid bo- 
rough of Cricklade.” 

« And alſo, that the ſaid ſelect committee had deter- 
mined,” 

% That Samuel Petrie, eſquire, the petitioner, is not duly 


„ 
0 
3 


„ DTT NE TNT 
— * — —= - — 9 * 
* 
—— 


3e . 
7 r 1 


9 * 
N oy EY: 


MS NGO IRS. nt acid ook, 


\ - - 
= þ 2 I Ce” . 7 * 2. a 2 
„ 2 „ 0 wo 7 

* BS. 2 » 


= RE 

= WOE. Gt 2222 

— D _ o _ 
INI 


tay pig nt 35 pn oo agens dn. 
„ Vine 197, + - 
* LE wii — MC *. * 
r * 
3 4 ag DIFF 


ay _ 
- . 


. TY 
pong en ne 
S 
2 P "Ie 


a 


ET TEST —— 2 
SS 
= _— \ 


1 ; elected a burgeſs, to ſerve in this preſent parliament, for 
„ 1 the ſaid borough of Cricblade 

C A « And alfo, that the ſaid ſelect committee had deter- 
9 mined, 

. << That the laſt election for the ſaid borough of Cricklade 
WW. | is void, with reſpect to one of the burgeſſes, to ſerve in par- 

. {it f : Tiament, for the ſaid borough.” 

1 « And the ſaid determinations were ordered to be en 
2. tered, in the journals of the Houſe.” | 

4 « Sir HARBORD HARBORD alſo reported, from 


the ſaid ſelect committee, that they had come to ſeveral re- 
ſolutions, which they had dire&ed him to report to the Houſe ; 
and he read the report in his place; and afterwards deli- 
; vered it in, at the clerk's table, where the ſame was read. 
The reſolutions of the committee were as followeth, viz.“ 

«© Reſolved, That it appears to this committee, that there 

was the moſt notorious bribery and corruption, at the laſt 
election of burgeſſes, to ſerve in this preſent parliament, for 
the borough of Crichlade, in the county of Wilts.” _ 

% Reſolved, That it is the opinion of this committee, that 
the ſaid btibery and corruption require the moſt ſerious con- 
fideration of parliament.“ 

Ah The Houle then ordered, that the ſaid report be taken 
i [i = into farther conſideration, on N fortnight, the _ 
"243 teenth day of this inſtant F ebruary.” 


* This reſolution was carried, upon a diviſion in the committee, 
only by one vote; * againſt ſeven, | 
And 


CHAPTER, Xx. PI 


And © ordered, that the minutes of the proceedings, taken 
before the ſaid ſele& committee, be laid before the Houſe.” 

And ordered, that Mr. Speaker do not iſſue his warrant, 
for the making out a new writ, for electing a burgeſs to 
ſerve in parliament, for the ſaid borough of Cricklage, un- 
til the Houſe ſhall have proceeded, to taks the ſaid report 
into further conſideration “.“ 


— ——————_— 


MONDAY, the 18th of February, 1782. 


«© The Houſe, according to order, proceeded to take into 
further conſideration the report from the ſelect committee, 
who were appointed to try and determine, the merits of the 
petition of Samuel Petrie, eſquire, complaining of an undue 
election and return, for the borough of Cricklage, in the 
county of Vilts.“ 

And the ſaid report was again read.“ 

And the minutes of the examination, taken before the 
faid felect committee, were read,” | 

« And the firſt reſolution of the committee, being read *. 
ſecond time; | 

c Neſolved, That the Houſe do agree with the committee, 
in the ſaid reſolution, that there was the moſt notorious belies 
and corruption, at the laſt election of burgeſſes, to ſerve in this 
preſent parliament, for the borough Y Cricklade, in the county 


of Wilts,” 
The ſecond reſolution of the committee, being read a 
ſecond time;“ - | 


« Reſolved, That the Houſe do agree with the committee, 
in the ſaid reſolution, that the ſaid bribery and corruption, re- 
puire the moſt ſerious conſideration of parliament.” 

„ Ordered, That leave be given to bring in a bill, for 
the preventing of bribery and corruption, in the election of 
members to ſerve in parliament, for the borough of Crick- 


9 Journals of the Houſe of Commons, vol, 38, page 661. 
M m =: "ny 
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lade, in the county of Wilts - and that Sir Harbord Harbord, 

the lord 4!thorpe, Sir Gilbert Elliot, Mr. Pennington, Mr. 

Frederick, Sir Thomas Clarges, Mr. Michel, Mr. James Phipps, 
Mr. Amcoits, Sir James Pennyman, Mr. Henry Rawlinſon, 
Mr. Holdſworth, the lord Middleton, Sir George Yonge, and 

Mr. George On/low, do prepare, and bring in, the ſame.” 

* © Orgered, That Mr. Speaker do not ifſue his warrant, for 
the making out a new writ, for the electing of a burgeſs to 
ſerve in parliament, for the ſaid borough of Crictlade, be- 
fore this day two months, the 15th of April next *.“ 

+ Both theſe reſolutions, and orders, paſſed in the Houſe, 
without oppoſition, The motions were made by Sir Harbord 
Harbord, and ſeconded by lord Althorpe. 

Sir HARBORD HARBORD, when he moved far 
leave to bring in the bill, obſerved to the Houſe, that, in his 
private opinion, and in the opinion of the committee, of 
which he had the honour of having been chairman, at no 
| time, and in no place, had ſuch barefaced corruption been 
practiſed, as at the preceding election at Cricſlade; that out 
of two hundred and four voters, who had polled at the 
election, Mr. Petrie had obtained verdicts for bribery againſt 
eighty-three, and had actions then depending againſt the 
reſt ; that the corruption at Shoreham, bore no compariſon 
to the corruption at Cricklage, but, notwithſtanding this, 
that the committee wiſhed the Houſe, upon this occaſion, . to 
proceed with more temper, than they had upon the former ; 
that the Shoreham bill, the object of which was to prevent 
bribery and corruption in the future elections in that borough, 
it was ſomewhat remarkable, had been brought into the 
Houſe, exactly eleven years before, that it had been brought 
in on the 18th of February 1771, and read the firſt time on 
that day ; that ſomething was neceſſary to be done, to pre- 
vent proceedings ſo very groſs, as the proceedings at the 
late Cricilade election had been; that of the merits of the 
bill, which he moved for leave to bring in, and whether it 


Journals of the Houſe of Commons, vol. 38. page 800 


Was 


HAI 


was calculated to anſwer that purpoſe, or not, 0 Houſe 


would judge upon the firſt reading. 

Lord ALT HO R PE, when he ſeconded the motion 5 
informed the houſe, that he had moſt heartily concurred in 
the reſolutions of the committee; that he perfectly accorded 
in the obſervations of the honourable baronet ; and that he 
felt it his duty, to give the bill his firmeſt ſupport. 

ZR 3 


WEDNESDAY, the 20th of February, 1782. 


Sir H ARBO RD HARBORD preſented the bill to 
the Houſe, which was read the firſt time, ordered to be read a 
ſecond time; on the morrow fortnight, the 7th of March, and 
copies thereof to be printed, for the uſe of the members *. 


TUESDAY, the 5th lara 1782. 


Againſt this bill three petitions were preſented to the 
Houſe of Commons, from three different deſcriptions of vo- 
ters: a petition ſigned by thirty-three voters, who had not 
been convicted of bribery; a petition- ſigned by twenty-one 
voters, who- been tried upon a charge of bribery, and ac- 
quitted +; and a petition ſigned by five voters, who had 


acquired freeholds, copyholds, and leaſeholds, which gave 


them the right of voting, poſterior to the time of the laſt 
election. They were ordered to lie on the table, till the bill 
was read a ſecond time; and that the petitioners ſhould be 
then heard by counſel againſt the bill, if they thought fit. 


THURSDAY, the 7th of March, 1782. 
The bill was read a ſecond time. 


Counſel were then heard againſt the bill, in n ſupport of the 
ſaid petitions, 


* * Journals of the Houſe of Commons, vol. 38, page 806. 
M m 3 Aſter 


+ See chapter the ſixth. 
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550 CRICKLADBE CASE. 


After Which Mr. Speaker opened the bill. 
The Houſe then came to the following reſolutions. 
« 'Reſeolved, That the bill be committed? 
* Reſolved, That the bill be committed, to a committee 
of the whole Houſe,” 
« Reſolved, That this Houſe will, on — morning 


next, reſolve itſelf into a committee of the whole Houſe, 
upon the ſaid bill “.“ n 


* 
* 1 m0 ©. - K — hs 191 1 
I ———— * 


WEDNESDAY, the 13th of March, 1782. 


In the Houſe of Commons, the order of the day having 
been read, for the Houſe to reſolve into a committèe of the 
whole Houſe, upon the bill for the preventing of bribery and 
corruption, in the election of members to ſerve in parliament, 
for the borough of x in the county of Wilts ;” it 
was 

08, Ordered, That the minutes of the proceedings, taken 
before the ſelect committee, who were appointed to try and 
determine the merits of the election of Samuel Petrie, eſquire, 
complaining of an undue election and return for the borough 
of Crictlade, in the county of Wilts, be referred to the ſaid 
committee.“ 

« A motion was then made (by Sir Harbord Harbord ) and 


the queſtion being put, that Mr. Speaker do now leave the 
chair; the Houſe divided.“ 


ce The Noes went forth.“ . 

. Sir Harbord Harbord, 
Tellers for the Yeas, Lord Mdbza, : 96.” 

«c LY „ © SPN Mr. Adam, . 55 

85 Tellers for the Nees, 1 Mr. Pat { 45. 


« So it was reſolved in the affirmative.” 


Then the Houſe reſolved itſelf into the ſaid committee.” 
« Mr. SPEAKER left the chair.“ 


„journals of the Houſe of Commons, vol. 38, page 877. 
he 


— 


* 


CHAPTER: XX, 552 


4 The Lord MIDDLETON took the. chair of the 
committee.“ , 
% Mr. SPEAKER * reſumed the N the lord 
Middleton reported from the committee, that they had gone 
through the bill, and made ſeveral amendments thereunto ; : 
which they had directed him to e the Houſe 
would pleaſe to receive the ſame.” 
„ Ordered, That the report be received to-morrow morn- 
ing +. 

Upon the motion for the 38 to leave the chair, there 
was a long debate. 
Mr. ADAM oppaſed the motion, and entered at large 
into the merits of the bill. He contended, that it would 
be the height of injuſtice, to puniſh the whole, for the 
Faults of a part; that it would be unwarrantable in the 
Houſe, becauſe ſome of the eleQors of Crickiade had been 


groſsly corrupt, to adopt a meaſure, which went to the 


abridgement of the conſti: utional rights of all; that if the 
bill paſſed, it would indiſeriminately puniſh the innocent, 
with the guilty ; and, upon the whole, he conſidered it, as 
violent and unjuſt, unprecedented and unneceſſary. 

Sir EDWARD ASTLEY, expreſſed his aſtoniſh- 
ment, at Mr. Adam's talking of the bill, as a new meaſure; 
and aſked, if the honourable gentleman had never heard of 
the Shoreham buſineſs, and of the Chriſtian Club, 

Mr. PERCEVAL oppoſed the Speaker's leaving the 
chair, and requeſted the Houſe, in the warmth of their zeal 
to do juſtice to an individual, who had loſt his return by the 
corrupt practices at the laſt election at Cr:ic4/ad?, to be cau- 
tious, that they did not infringe upon the conſtitution, that 
they Aid not indiſcriminately puniſh the innocent, with the 
guilty. He ſtrongly urged, the impropriety of the Houſe's 
interfering in matters of election, any further than what 
regarded the ſeats of the members. | 

Sr GEORGE YONGE was  ſurprized, at what 
had been ſaid, by the honourable gentleman who ſpoke laſt, 


+ Mas of the Houſe of Commons, vol. 955 page 875 
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„ CRICRILADE CASE. 


and by the honourable gentleman, who had firſt oppoſed the 
Speaker's leaving the chair; and could not conceive, that. 
either of them had read the report of the * al - 
though it had been ſo long printed. 
He aſſerted, that the caſe of the Cricklade election, was 
the moſt flagrant, that had ever occurred; and that there 
was no ſuch thing, as either virtue or innocence at Cricłlade. 
That the electors of that borough, were to a man. corrupt, 
were completely abandoned, had no ſenſe of ſname, and had 
long been in a ſyſtematical practice of corruption. That no 
man, who had attended the Cr:ic4/ade committee, could 
have a doubt of the univerſal corruption of that borough. 
That the witneſſes had given their ſenſe of an honourable gentle- 
man, and had expreſsly ſaid, that the candidate who, after the 
election, paid the cuſtomary bribes, was an honourable gen- 
tlemen, but the candidate, who did not pay thoſe bribes, 
was of the contrary character. That at Cricklage, a wink, 
a nod, a ſhake of the head, or ſaying, all's done, or alls 
evell, was language perfectly intelligible. That the ſuits at 
law, the actions which had been tried, and the convictions 
that had been obtained, upon the bribery act, were a. fur- 
ther proof of the ſhameful venality of the Crictlade electors. 
That he had that day ſeen a friend, who was juſt come 
from Sal;ſeary, and who told him, that Saliſgury was then 
full of Cricklade cauſes, at the ſuit of Mr. Petrie, which 
could not be tried at the preceding aſlizes. That the pre- 
ſent bill, was not a bill to puniſh the electors of Crichlade; 
that it was a bill of regulation, that neither puniſhed them, 
nor took away any of their conſtitutional rights; that it was 
a bill, neceſſary for the preſervation of the rights of. a free 
election; a bill that muſt paſs both Houſes, unleſs it was 
meant openly and avowedly to declare, that nothing but 
money, ſhould intitle a man, to a ſeat in that Houſe. 
COLONEL NORTH could by no means agree, that 
"the bill was not a bill of puniſhment. He contended, that 
it puniſhed the electors of Criciade in general, for offences 
which had not been proved to have been generally com- 


mitted, 
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mitted; and that the Houſe, in the zeal of their reſentment, 
for the groſs corruption of ſome of the electors, appeared to 
him diſpoſed, to abandon every principle, and to break 
through all the eſſential forms of juſtice. That it would 
operate as a diſqualification, upon thoſe eleQors, who had 
been tried upon charges of bribery, and acquitted. That 
it would conſider as guilty and puniſh with a diſqualifica- 
tion, thoſe electors, who, ſince the laſt election, had be- 
come qualiſied to vote, at any future election. That no- 
thing could be more hurtful, to the feelings of a liberal 
mind, than the idea of ſuch monſtrous injuſtice. 

He coincided in opinion, with his honourable friend, who 
had ſpoken firſt in the debate, that the preſent bill would 
be an invaſion of the rights of the electors, neither wiſe nor 
warrantable z and he entirely agreed with the ideas, ſug- 
geſted by his honourable friend, who ſpoke third in the 
debate, that it was not juſtifiable, to paſs a bill, which pu- 
niſhed every elector in the borough, for the ſake of reſent- 
ing an injury to an individual, at the preceding election. 
'That if the bill paſſed, it would be an encroachment on the 
Fights of the natural and original electors of Cricklage, 

| which would not ſtand, as the honourable baronet who ſpoke 
Jaſt had ſaid, exactly where they ſtood before, but certain 
hundreds in the county of Vilis, would be let in, to a par- 
ticipation of thoſe franchiſes, which hitherto, they had ex- 
cluſively poſſeſſed, and exerciſed ; an encroachment equally 
violent and unjuſt. | 
He added, that he would not deny, but that 8 of 
the electors, had been fairly convicted of bribery, and 
was willing to admit, that the borough was groſsly corrupt; 
but, though he was ready to accede to any meaſure, effec- 
tually to prevent corruption in electors, where it could be 
done with juſtice, he would never give his conſent to the 
paſſing of a bill of diſqualification and puniſhment, which 
involved the innocent with the guilty. 
LORD ALTHORPE ſaid, if gentlemen had at- 


| oh 


ſuch 


tended to the report of the committee, which teemed with 
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ſuch flagrant inſtances of the groſſeſt corruption, he was 
| ſure, they would not have oppoſed the Speaker's leaving the 
chair; though he was ready to acknowledge, that thoſe 
electors, who had been tried and acquitted, ought not to 
ſuffer a diſqualification. He quoted the caſe of Shorehar, 
as a precedent to juſtify the proceedings of the 'Houſe. 
LORD BEAUCHAM P. was aſtoniſhed, to hear the 
honourable baronet aſſert, that the eleors of Cricklade, who 
had been convicted, had not been puniſhed, and therefore, 
that the preſent bill was neceſſary. He aſked, if the ho- 
nourable baronet imagined, that paying a penalty of rive 
WUNDRED POUNDS each, was not a ſufficient puniſhment ; 
and added, that the puniſhment of the convicted was ſtill 
more, for that beſides the penalty, they were diſqualified 
to vote at any future election; fo that the laws in being, 
reaching the offence, and the offenders having been pu- 
niſhed, it was not poſſible to find a ground, upon which | 
| preſent bill could be maintained. 

He did not think, becauſe a committee of gentlemen, ap- 
pointed to try the merits of a petition, had thought proper, 
beſides deciding upon the ſeats of the members, to declare, 
that, in the courſe of their enquiry, groſs corruption had 
been proved againſt ſeveral of the electors, that therefore the 
Houſe was bound, to take the matter up with a high hand, 
and to paſs a new law; not a law of regulation, as the ho- 
nourable baronet had thought proper to call it, but a law 
of puniſhment, a law which OY the innocent, as 
well as the guilty. 

He aſſerted, that there was no precedent for ſach a bill; 
that the caſe of Shoreham was in no reſpect ſimilar, for that 
at Shoreham, there had been a conſpiracy among one part of 
the electors, to deprive the reſt of their right to vote; but 
that no ſuch attempt had been made at Cricklade. 

He was ſure, the gratis dium, the unſupported aſfertion 
of the honourable baronet, that there was not an innocent 
elector in Crictlade, would not weigh with the Houſe a mo- 
ment; for twenty-two of thoſe electors, had been tried upon 
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a charge of bribery, and acquitted by juries of their coun- 
try; had been by juries of their country pronounced inno- 


cent. He was equally ſure, if it was only, for thoſe twenty- 


two innocent men, the bill ought not to paſs; but if, in 
ſpite of reaſon, and in ſpite of juſtice, that Houſe was re- 
ſolved to confound the innocent, with the guilty, he ſhould 
look, with longing eyes, to the other Houſe, in hopes that a 
bill, ſo improper and unwarrantable, would be there topped. 

He obſerved, that the honourable baronet himſelf had 
furniſhed the ſtrongeſt reaſon, for poſtponing the bill, for if 


a great number of the Crictlade cauſes, were to be tried, at 


the preſent aſſizes at Saliſßury, the paſſing the bill now, 
would be ſending thoſe men to trial, with the prejudice 
againſt them, which muſt naturally ariſe, from the previous 
condemnation of the Houſe of Commons. That paſſing the 
bill under -thoſe circumſtances, would be cruelty in the ex- 
treme, it would be inflicting a parliamentary cenſure on 
men, who were juſt going to be tried, on criminal accuſa- 
tions. 

That though it was true, what had been aſſerted bs the 
honourable baronet, that, by the preſent bill, the right of 
election, was not taken away from the natural eleQors of 
Cricklade, that right was however abſorbed, by letting in 


other deſcriptions of men, which, as had been well ob- 


ſerved) by his honourable friend behind him“, would not 
only be a ſevere puniſhment, but a violent and unjuſt inva- 
fion, of their conſtitutional franchiſes; for which, and for 
many other. reaſons, he ſhould oppole the VR leaving 
the chair. 

Mr. FREDERICK MONTAGUE thought the re- 
port from the Cricilade committee, did thoſe gentlemen great 
honour ; and that the many extraordinary inſtances of the 
groſſeſt corruption, contained in that report, rendered it in- 
cumbent upon the Houſe, to paſs the preſent bill. 


* Colonel North. 
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He obſerved, that he was one of the committee upon the 
. Shoreham election, and had the honour of having been 
© - principally concerned in the bill, which was grounded upon 
the report of that committee. That the preſent bill, was 
merely a bill of regulation ; but that the Shoreham bill went 
much further, for beſides reforming the borough, by altering 
the mode of election, it diſqualified many perſons by name. 
'That he delivered that bill, in the Houſe of Lords, into the 
hands of one of the firſt law authorities, that had ever ſat 
on the woolſack, (lord Camden); and in the debate, in that 
Houſe, the late earl of Chatham expreſſed his joy at a bill, 
the object of which was to reſcue Shoreham from the S. 
and to reſtore it to the county of Su/ex. 
That the Shorebam bill, threw all the future elections for 
Shoreham, into the rape of Bramber ; and the Cricklade bill, 
was to throw all the future elections for Crictlade, into the 
adjoining Hundreds in the county of 7/;/ts. That this was 
the faireſt remedy, that could be applied, and if ſuch regu- 
lations were more general, there would be, in that Houſe, 
a much fairer repreſentation of the people. That from the 
time of the paſſing the Shoreham bill, Shoreham had been re- 
preſented, by the proper repreſentatives of a country bo- 
rough, which never had been the caſe before, That the 
ſame benefit might be expected from the paſling of the pre- 
ſent bill. That there was no well founded objection to ſuch 
regulations ; that there had been a regulation, as to the 
right of election, even in the city of London, for the free- 
men formerly were the electors, and continued ſo, till a ſpe- 
cial act of parliament, veſted the right of election in the li- 
very, For theſe and for other reaſons, he wiſhed the bill 
might paſs that Houſe, and receive the ſanction of the other 
branches of the legiſlature. 
COLONEL ONSLOW ſäaid, hs roſe principally 
to take notice of an expreſhon, that had fallen from the 
noble lord, who had ſpoken before the honourable gentle- 
man, who ſpoke laſt. That he did not like to hear that 
Houſe, menaced with the other Houſe; and though the 
3 noble 


4 
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noble Lord might look to the other Houſe with longing eyes, 
he hoped, before he got there, he would change his opinion, 
and not think it becoming in the Houſe of Lords, to reje& 
a bill, paſſed by the Houſe of Commons, regulating the right 
of the election of their own members. That, convinced 
as he was of the propriety of the preſent bill, if it paſſed 
that Houſe, and there ſhould be any delay in its paſſing the 
other Houſe, he hoped an enquiry would be made, into the 
cauſe of that delay. And that if it ſhould be thrown out by 
the Lords, he hoped the Commons would addreſs his Majeſty 
to direct his attorney-general, to proſecute all the perſons, 
who had been guilty of bribery, at the laſt election at Cricł- 
lade. p | | 


THURSDAY the 14th of March 1782. 


„ The LORD MIDDLETON, according to 
order, reported from the committee of the whole Houſe, to 
whom the bill for the preventing of bribery and corruption, 
in the election of members to ſerve in parliament, for the 
borough of Cricilade, in the county of Wilts, was com- 

mitted ; the amendments which the committee had made to 
the bill, and which they had directed him to report to the 
Houſe; and he read the report in his place; and afterwards 
delivered the bill, with the amendments, in at the clerk's 
table; where the amendments were once read throughout; 
and then a ſecond time, one by one; and, upon the queſtion 
ſeverally put thereupon, were agreed to by the Hoe. 

It was then *©* Ordered, that the bill, with the amend- 
ments, be ingroſſed “.“ 


* Journals of the Houſe of Commons, vol. 38, p. 894. 
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S8 CRICKLADE CASE. 


MONDAY the 18th of March 1782. | 
“ The ingroſfed bill, for the preventing of bribery and 
corruption, in the election of members to ſerve in parlia- 


ment, for the borough of Cricklade, in the county of Wilts, 
was read the third time.“ 


Ie was then Reſolved, that the bill do paſs : and that 


tze title be, An Ad for the preventing of Bribery and Cor- 


raption, in the Election of Members to ſerve in Parliament, 


For the Borough of Crigklade, in the County of Wilts.” 


After which it was ©* Ordered, that Sir Harbord Harbord 
do carry the bill to the Lords, and defire their concur- 


rence (a).“ 


WEDNESDAY the 10th of April 1782. 


It was © Ordered, that Mr. Speaker do not Tue his war- 


rant, for the making out a new writ, for the electing of a 


burgeſs to ſerve in parliament, for the borough of Cricklade, 
in the county of Wilts, before Monday three weeks, the 6th 
day of May next (6). | 

This prohibitory order, was, on Thurſday the 2d of May 
1782, continued to Txe/day the 28th of the ſame month (c). 


TUESDAY the'z8th of May 1782. 


Tt was © Ordered, that Mr. Speaker do iſſue his warrant 


to the clerk of the crown, to make out a new writ, for the 


electing of a burgeſs to ſerve in this preſent parliament, for 
the borough of Cricilade, in the county of Wilts, in the 


(a) Journals of the Houſe of EE: vol, 285 p. 897. 
(6) Ibid. vol. 38, p. 914. 
(&) Ihid. vol. 38, p. 969. 


oom 


room of Jobn Macpherſon, eſquire, whoſe election for the 


faid borough 
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has been determined to be void (4).” 


* 


(d) Ibid. vol. 38, p. 1026. 


On Monday 


the 25th of March 1782, Mr. Dunning moved an ad- 


journment of the Houfe of Commons, to the Wedne/day following, 
giving the Houſe, at the ſame time to underſtand, that there was 
reaſon to believe, that -by Wedneſday, a popular and permanent ad- 
miniſtration would be ſettled. 5 

On Wedneſday the 27th of March 1782, Mr. Sheridan moved, that 
the Speaker ſhould iſſue his warrant to the clerk. of the crown, to 


make out a ne 


w writ, for the election of a citizen for Weſtminſter, 


in the room of Mr. Fox, appointed one of- his majeſty's principal 


ſecretaries of ſtate; 


On Monday 


patent, created Baron Aſhburton, in the county of Devon; on 


A 


the 8th of April 1782, Mr. Dunning was, by letter 
ö Thurſday 


the 11th of the ſame month, he was, in the uſual form, introduced 
into the Houſe of Peers, between the lords Wycombe and Camden 
having taken the oaths and ſubſcribed the declarations, purſuant to 
the ſtatutes, he was placed on the lower end of the barons bench; 


and Garter kin 


— 


pedigree. 


g at arms, delivered in, at the table, his lordſhip's 


Between the period , that the Cricklade bill paſſed the Commons, 
and the period at which it was ordered to be read a ſecond time in 
the Lords, there was a compleat arrangement of a new adminiſtra- 


tion. 
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CHAPTER THE TWENTY-FIRST, 
HOUSE or LORDS. 
BILL 
(from the COMO s, 
to prevent BRIBERY and CORRUPTION, 
os ” 
in the ELECTION of MEMRERVS, 
| FOR 
nc K L A DE; 
PASSES THE 
8 | LL 0 2D 8 
AND 
He RECEIVES THE | 
. 
TUESDAY the 19th of March 1782. 


ie A Meſſage was brought from the Houſe of Commons 

by Sir Harbord Harbord and others, with a bill, 
intitled, An 42 for the preventing of Bribery and Corruption, 
in the Election of Members to ſerve in Parliament, for the Bo- 
rough of Cricklade, in the County of Wilts ; to which they 
deſire the concurrence of/chis Houſe.” 


ce Read 


ear TIR wx. 867 
© Read a firſt time.” 8 


© Ordered, that the faid mY be printed · 9. 8 
THURSDAY the 21ſt of March 1 5 


70 Ordered, that the bill, intitled 4» 4 for the prevent- 
ing of Bribery and Corruption in the Election of Members to 
ſerve in Parliament, for the Borough of Cricklade, in the 
County of Wilts; be read a ſecond time on | the firſt Thurſ- 
4 after the receſs at Eaſter. 5 

Three petitions from ſeveral perſons, whoſe names were 
ſubſcribed, inhabitants of the borough of Crictlade, ſimilar 


to thoſe which had been' preſented to the Houſe of Com- 


mons +, and praying to.be heard by counſel againſt the ſaid 
bill, were preſented and read. 
15 Ordered, that the ſaid petitions do lie on x the table 1.“ 


he 


TUESDAY the 16th of April 1782. 


c Ordered, that the ſeveral petitioners, praying to be 
heard by their counſel againſt the bill, intitled Ar 44 for 
the preventing of Bribery and Corruption, in the Election of 
Members to ſerve in Parliament, for the Borough of Cricklade, 
in the County of Wilts ; be at liberty to be heard by their 
counſel againſt the ſaid bill, as defired, on Thur/day next, 
at the ſecond reading thereof; and that counſel be heard for 
the butts at the ſame time, if they think fit &.” 


THURSDAY the 18th of April 1782, | 

« The order of th. day being read, for the ſecond reading 
of 1 bill, intitled An 42 for the preventing of Bribery and 
ournals of the Houſe of Lords. 


7 ee chapter the twentieth, p. 549. . 
7 N of the Houſe of Lords. § Ibid, 
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362 CRICKLADE CASE. 


Corruption, in the Election of Members, to. ſerve in Parliament, 
for the Borough of Cricklade, in ene of LES and for 
hearing counſel againſt and for the ſame.” | 

© Ordered, that the faid order be diſcharged. 1 

*© Ordered, that the ſaid bill be read a ſecond time on 
Wedneſday next, and that the petitioners be at liberty to be 
heard by their counſel againſt the, ſaid. ;byl, and that counſel 
may be heard for the bill, at the ſame, time, if they. think 
fit. 55 
* Ordered, that a meſſage be ſent to the Houſe, of Com- 

mons immediately, to deſire that they will communicate to 


this Houſe, the grounds and evidence, upon which my 
paſſed the hi, die = 


FRIDAY the 19th. of April. 1782. 

«£ 'The meſſengers ſent to the Houſe of Commons yefter- 
day, to deſire that they will communicate to this Houſe, 
the grounds and evidence, upon which they paſſed the bill, 
intitled An Ad for the preventing of Bribery and Corruption, 
in the Election of Members to ſerve in Parliament, for, the Bo- 
rough of Cricklade, in the County of Wilts, return anſwer, 
that the „Commons have taken their Lordſhips meſſage into 
conſideration, and do acquaint their Lordſhips, that the 
evidence upon which the Houſe of Commons paſſed the bill, 
for the preventing of bribery and corruption, in the election 
of members to ſerve in parliament for the borough of Crick- 
lade, in the county of Wilts, was, the minutes of the exa- 
mination taken upon oath, before the ſelect committee, who. 
were appointed (in purſuance of two acts, paſſed in the 10th 
and 11th years of his preſent majeſty's reign, to regulate 
the trials of controverted elections and returns of members 
to ſerve in parliament). to try 'and determine the merits of 
the petition of Samuel Petrie, eſquire, complaining of an 
undue election and return for the borough of Cricklage ; 


* Journals of the Houſe of Lords. 


which 


which evidence; in the opinion of this Houſe, did fully make 
out the allegations contained in the ſaid bill. And the 


WEDNE SDAY, the 24th of April, 1782. 
0 The order of the day being read, for the ſecond readi ng 
of the bill, intitled, An Aa for the Preventing Bribery and Cor- 
ruption, in the Election of Members to ſerve in Parliament, fer 
the Borough of Cricklade, in the County of Wilts; and for 
hearing counſel againft and for the ſame ; atid for the Lords 
to be ſummoned,” ? 
* Ordered, That the faid order be diſcharged.” 

% Ordered, That the ſaid bill be read a ſecond time, on 

Friday the 3d of May next; and that the petitioners be at 
liberty to be heard by their counſel againſt the faid bill; and 
that counſel may be heard for the bill at the ſame time, If 
they think fit.“ 

«© Ordered, That Richard 7: nl, Thomas Maun Gunt, 
(and thirty-ſeiven other per/ſons,) do attend this houſe, on. Fri- 
ad the zd of May next, in order to their being examĩned As 

witneſſes, upon the ſecond reading of the ſaid bill f.“ 


WEDNESDAY, the iſt of May, 1782. 


* Ordered, That FOHN FOL7OTT, eſquire, clerk of 
aſlize, and Mr. FOHN CLARK, aſſociate, do attend this 
houſe on Friday next, with the book, containing the mi- 
nutes of the cauſes tried at the laſt ſummer aſſizes, for the 
county of Wilts 1.“ | 

| 1 1 1 
* Journals of the Houſe of Lords; and Journals of the Houſe of 


Commons, vol. 38, page 9 


935. 5 
+ Journals of the Houſe of Lords. + Ibid. 
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6 


FRIDAY, the 3d of May, 1782. 


«© The order of the day being read, for the ſecond read. 
ing of the bill, intitled An act for the preventing of bribery 
and corruption, in the election of members to ſerve in parliament, 
for the borough of Cricklade, in the county of Wilts; and for 
the lords to be ſummoned ; and for the. hearing counſel 
againſt the ſame, as alſo in behalf of the bill; and for the 
attendance of ſeyeral witneſſes ; .counſel were called in *. 
The Duke of RICHMOND then roſe. | His grace 
ſaid, that he had no deſire to prevent the counſel, from 
| ſtating their objections, in the preſent ſtage of the bill; but 
that it might be got through the Houſe, as ſpeedily as poſ- 
fible, he ſhould be for limiting them, to one particular 
ſage, and he thought the objections would be made, with 
more propriety, in the committee, than at the ſecond 

reading. | | 
b The LORD CHANCELLOR conſidered the wel 
tion before the Houfe, whether a number of Britiſh freemen 
were, or were not, to be disfranchiſed, a great and impor- 
tant queſtion. For that reaſon, he ſaid, he ſhould object to 
any new and unprecedented mode of proceeding ; for how- 
ever deſirable diſpatch might be, he ſhould never conſent, 
as a judge and a peer, to hurry on buſineſs, at the expence 
of juſtice. 'That the perſons, who were to be injured by 
the bill, had an undoubted right to be heard, at the ſecond 
reading, before the committee, and on the report; that 
new matter might ariſe at each period, and that it would be 
injuſtice to deny them a hearing in any ſtage. | 

The Duke of RICHMOND aſſured the noble lord, 
that he had miſconceived him; that it was not his deſire, to 
take away the right or franchiſe of any man; that his great 
object was juſtice, - and he thought the ſpeedieſt, the beſt 
method to obtain it ; that he always underitood, the rule of 
the Houſe to have been, for counſel againſt any bill to be 
heard in the committee; but that he had no objection, to 


3 Journals of the Houſe of Lords. 


their 


their being heard then; and only wiſhed, to ſave time, that 


tkey would make their election, when they would be heard. 


The LORD CHANCELLOR denied the exiſtence 


of any ſuch rule; and inſiſted that counſel, with the per- 
miſſion of their lordſhips, had a right to be heard, in any 
and in every ſtage of the buſineſs. His lordſhip added, that 
if this old mode of proceeding was to be altered, it ſhould 
not be with his conſent, and before it was, he ſhould: ny; 


the ſenſe of the Houſe, upon the queſtion. 


Lord GRANTLEY apologized for denke the firſt- 
time in that Houſe, as a peer of parliament, upon a queſ- 


tion of order. He conſidered however the queſtion before 


their lordſhips, a queſtion of law, as well as of order; and 
after ſtating what the uniform practice of the other Houſe - 
had been, concluded with expreſſing his opinion, that coun- 
ſel ſhould be heard before the NINE! and not upon the 


ſecond reading of the bill. 

The Earl of MANSFIELD nrovgly 93 this 
doctrine, and inſiſted, that law, equity, and immemorial 
practice, gave to the perſon injured by any bill, the liberty 
of objecting to ſuch bill, in any of its ſtages through the 
Houſe. He obſerved, that in the ſecond ſtage, new matter 
might ariſe, which did not occur in the firſt; and in the third, 


what did not exiſt in the ſecond. That no general rule could 


be laid down upon the ſubject; but when new matter did 
ariſe, their lordſhips always determined, whether ſuch new 
matter afforded reaſon n to be e a ſecond or a 
i third time. 


Lord AS HB URT ON confidered the 3 of ſuch 


a nature, that no prejudice could ariſe to the parties, in 
which ever ſtage counſel were heard; and therefore propoſed, 
to accommodate matters, by leaving it to the counſel them- 
ſelves to determine, when they would be heard. 5 5 
The LORD CHANCELLOR contended, that the 
orders, the regulations, and the practice of the Houſe of 
Commons, were to be no rule for the Houſe of Lords. That 


the two Houſes were diſtin& branches of the legiſlature, the 
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one not bound by the forms of the other. That the gueſ- 
tion he would neither give up, nor divide, as he conſidered 
it a queſtion of right, in which every ſubje& was concerned, 
and which, he ſaid, he would not ſee tacitly ſacrificed, to the 
new mode of diſpatch. - | 

His lordſhip again inſiſted, that i it would 4 meinde 
and fair, in each ſtage to hear the objections of the party ag- 
grieved; but that if counſel were to make choice of being 
heard, at one particular tage, they would be ſhutting them- 
ſelves. out from being heard in any other ſtage, during the 
progreſs of the bill through the Houſe. 

After this, a ſharp and pointed conyerſation 8 place 
between the Duke of Richmond and the Lord Chancellor, but 
which was modified on both ſides, by each expreſſing his per- 
ſuaſion, that the other had miſtaken his meaning. The tide 
of law, however, being againſt his Grace, he yielded the 
queſtion, and the counſel and witneſſes were ad if. the, 
bar. 

The firſt witneſs being ſworn, the duke of. Nals alked 
him, what was the general character of, the electors of. 
«. Cricklade, with reſpect to bribery and corruption. 

The LORD CHANC ELLOR oppoſed this-queſtion, 
and obſerved, that though the noble duke might conſider | 
himſelf, not bound by the forms of the Houſe, yet, while his 
lordſhip ſat. in that Houſe, he ſhould conſtantly endeavour to 
ſapport the equitable and juſt forms of the law, That new 
and great lengths were already in practice, and he underſtood 
ſtill greater were in embryo, which, however he might differ 
from adminiſtration, he would be bold to ſay, went to the 
_ eſtabliſhment of precedents | of a moſt dangerous nature. 
That a bill was in agitation, and would ſhortly come before 
their lordſhips, to deprive a man of his property, and to 
ſeize upon his inheritance, That 1t would be going great 
lengths indeed, if objections ſhould be ſtarted, to the hear- 
ing of counſel, in any ſtage of that important bill, 

" His lordſhip contended, that the queſtion propoſed to the 
witneſs, was both vague and improper; and that the gene- 


ral 


* 
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ral character of the inhabitants of Crichlait, however infa- 


mous they might be, was not to undergo a prejudication, by 
the opinion of one witneſs. That fuch a proceeding was 


againft law and juſtice, and if the noble duke perſiſted in. 


his queſtion, he ſſiould take the ſenſe of the Houſe, whether | 


ie was 4 proper queſtion or not. 


The Duke of RICHMOND infiſted on the propriety 


of the queſtion, and that he was warranted in aſking, to 
general character; by the conſtant practice of the courts of 


law. 


what caſes witneſſes were admitted to general character, in 
the courts of law, and in what caſes, they were totally in- 
admiſſible ; that evidence of general charaQer, was never ad- 
mitted in ſupport of a charge, but always was on the part 
of the defence. His lordihip was clear of opinion, that the 
queſtion propoſed to the witneſs, was an iniproper queſtion. 


Some further altercation enſued, in which Lord Loughbo- 


77155 tobk à Part, after WARY; the queſtion being called for, 


the Hotiſe divided, 
F or the queſtion propoſed to the nitnels, by 1 


Duke of Richmond — - | | 
„„ P 20 


The Dake of RICHMOND then projoled other queſ- 
tions to the witneſſes, to which objections were likewiſe 
taken. This brought up . 

Lord FORT ESC UE, who confidered ſuch quibbling 
altercations as a diſgrace to the Houſe; more reſembling the 
proceedings of the Corni/h courts of juſtice, where attornies 
were permitted to plead} than the dignity of proceedings be- 
fore the high court of parliament; and which he aſcribed to 
the late introduction among their lordſhips, of ſo many gen- 
tlemen of the profeſſion of the law. 

His lordſhip diſclaimed any connection with this or that 
_ adminiſtration ; declared, that till lately he had not been at 
2 Miner“ s levee for the laſt forty years; that he was with 

| Nn4. 7 che 
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the preſent adminiftration, and ſhould continue with them, 
as long as they purſued meaſures for the benefit of the pub- 
lic, but no longer; that whoever held the reins of govern- 
ment, his lordſhip wiſhed always to ſee ſupported, the ho- 
nour and the dignity of the Houſe of Peers. | 
The witneſſes examined this day were, William Saunders; 
Thomas 7. ownſ/end junior; Nevil Simmons; and Thomas Mann 
, Gum; whoſe evidence was in ſubſtance .the ſame, as the 
evidence they had given, before. the ſelect committee of the 
Houſe of Commons. 


The further conſideration was ad journed to * Wedneſte | 
followin Le. | 


= 


WEDNESDAY, the 8th of Moy, 1782. 


The order of the day baring been read, counſel were 
called to the bar. 


THOMAS SKILLIN was then 55 the ſole 
purport of whoſe evidence was to criminate Mr. Petrie, and 
againſt whom bills of indictment for wilful and corrupt per- 
jury, in his evidence given — the trials at ö were 
then depending. 

Mr. PE TRI E had drawn up a pedttion praying to be 
heard againſt ſuch part of the evidence, in ſupport of the 
bill, which had been given, or might be given at their lord- 
ſhips bar, as might expreſs or imply a criminal charge againſt - 
him; and which petition, previous to the meeting of their 
lordſhips on this day, he had given to Lord Aſeburton, and 
requeſted the favour of him, to preſent it to the Houſe. 

The petition (which is entered in the journals of the 
Lords) was very long, having not only ſtated the bribery and 
corruption of lord Portchefter, Mr. Benfield, and Mr. Mac. 
-pherſon, and of their agents, by which Mr. Petrie had loft 
his zEturn for the borough of Cr:ici/ade, and the whole of the 
proceedings in conſequence thereof; but it alſo minutely - 
ſtated all the circ umſtances, connected with the actions 


againſt 


H A ee 


5 againſt Mr. Petrie, which had aroſe from a ſpirit of recrimi- 


nation alone, for which there exiſted no ground whatever, 


though by the [judgments in thoſe actions, he had loſt his 
election under his petition ; and the inditments for perjury, 
which were then depending, againſt the witneſſes who had. 
given evidence againſt him, ſome of whom had been ex- 
amined, and others of whom were A to wt examined, 
at their lordſhips bar | hte 
The prayer of the petition was, © to hav liberty, him 
« ſelf or by counſel, to croſs- examine any and every wit- 


<4 neſs, who had been examined, or who might be ex- 
* amined at their. lordſhips bar, as to any part of the evi- 
«« dence of ſuch witneſſes, which might affect the petitioner ;: 
«« likewiſe to have liberty, to call and examine other wit- 


re neſſes, in refutation of any ſuch evidence; and to be 
Cc 


A 


ce at their lordſhips bar, which might tend, directly or in- 


cx directly, to ee a criminal em againſt the pe- 


& itioner. 
THOMAS SKILLIN ne pd to their 14 
ſhips, the ſame perjured evidence, which he had before given, 


and Mr. Petrie having heard nothing paſs upon the ſubject 
of his petition, addreſſed the Lord Chancellor from the bar, 
expreſling in ſtrong terms the cruelty of his fituation, in 


hearing evidence, ' totally devoid of truth, but which tended 
to impreſs their ae with ideas of a criminal conduct 
on his part. 


The LORD CHANCELLOR looking round the 


Houſe, W en from whence that voice 
came. 


Mr. PET RIE ſaid, by knew he was irregular, and had 
no apology for this irregularity, but the ſtrength of his feel- 


ings, upon the groſs perjury of the witneſſes, that was point- 


ed againſt him, and the peculiarity of his ſituation, con- 
nected as he was, with the evidence that was then giving at 


their 8 bar: to what he had already ſubmitted to their 


lordſhips, 


heard himſelf, or by counſel, againſt any and every evi- 
de dence, which had been given, or which might be given, 
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lordſhips, he ſaid, he had only to add, that he had troubled 
vord Zfbburton with a petition, to preſent to the Houſe, pray- 
ing to be heard himfelf, or by counſel, againſt that part of 
the evidente which tended to criminate him, and that he 
was fill ignorant, whether the prayer of that petition had 
been granted or not. 

Upon this the Lord Chancellor, Lord Camden, Lord 4 
burton, Lord Grantley, the Duke of. Richmond, Earl Temple, 
and other lords, talked for ſome time together, round the 
table; after which, the Lord Chancellor went back from the 

table, to the woolſack, and called to order. 

Lord ASHBURTON then got up, and faid, he had 
iz his hand, a petition to their lordſhips, from Mr. Petrie, 
one of the candidates, at the preceding election, at the bo- 
rough of Crictlade, who was provoked at the evidence of 
ſome of the witneſſes, and from what his lordſhip knew. of 
the proceedings, he thought Mr. Petrie had a right to com- 
plain. His lordſhip obſerved, that the petition deſired no- 
chiag bat what Mr. Petrie was intitled to aſæk; that it prez 
ſented. no freſh ground of complaint; and would open no 
new fource of evidence: that as it was Iong, and would be 
immediately read, by the clerk, he ſhould only trouble their 
lordſhips, by reading the prayer, which in his opinion ſhould: 
be granted, as it was borff equitable and juſt, and as it went 
to the ſupport of that truth, which it was neceſfary for the 
Houſe to have in evidence before them. His lordſhip hav- 
ing read the prayer, preſented the petition to the Houſe, 
the whole of which was immediately read by the clerk. 

The LORD CHANCELLOR ther left the wool- 
ſack, and entered at large into the queſtion. He ſaid, he 
could not conceive any point of view in which Mr. Perrie 
could be conſidered by their lordſhips, to intitle him to the 
prayer of his petition. That he was no elector of Crictlaze, 
and conſequently, not comprehended in the bill before the 
Houſe ; that he was not to be injured as a burgeſs, and there- 
fore had no right to complain. That the bill was, to dif- 
* the electors of Cricilaue, becauſe they had been 


guilty 
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guilty of notorious bribery and corruption; but Mr. Petrie 
not being an elector of that /borough, of courſe could re- 
ceive no injury from the act in contemplation. That Mr. 
Petrie ſtood before the Houſe, totally unconnected with the 
merits of the bill, and that it would be both againſt law and 
juſtice, to permit him to come forward, either himſelf or by 
counſel, to examine and to croſs. examine witneſſes at the 
bar, | ed h I 1 vr oo We 
The Dake of RIC HMOND perfectly accorded with 
the noble lord, who had preſented the petition: and con- 
tended, the ſole object of the examination at the bar, being 
to have in evidence, before their lordſhips, the truth of the 
proceedings at the Cricklade election, that it would be op- 
poking that object, to. reſtrain Mr. Petrie from coming for- 
ward with evidence, in the preſent ſtage, or in the future 
progreſs of the bill. | 
The LORD CHANCELLOR inſiſted, that the 
law laid down certain rules, for obtaining truth from evi- 
dence, which aught not to be departed from. That the 
queſtion in the preſent caſe, was the plaineſt of all queſtions, ' 
being ſimply: this; whether their lordſhips would allow a per- 
| ſon; to come to their bar as aggrieved, who neither was, nor 
could be, in any 'reſpe& whatever, injured ; whether they 
would allow Mr. Petrie to come himſelf, or by counſel, into 
a buſineſs, in which he was not even named, in which there 
was; not. a ſingle circumſtance that could poſſibly affect 
him. That to grant the prayer of Mr. Petrie's petition, 
would be departing from that propriety, from that ſtrict re- 
gard to equitable juſtice, which always had regulated, and 
he was ſure always would regulate, their lordſhips pro- 
ceedings. | 
It was then moved, „' that the ſaid petition be rejected,“ 
which was agreed to, and ordered accordingly *. 
| | | Mr, 
As connected with this bill, when before the I. ords, Mr. Petrie 
ſtood in a very curious predicament. It was oppoſed by his oppo- 
nents, by thoſe men, who had been active in proſecuting him, upon 


unjuſt charges. The duke of Richmond and lord Temple, in proof of 
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Mr. PETRIE's petition having been thus rejected, Mrs. 


Deborah Gunn) was called to the bar, and examined. 


To a. queſtion propoſed by the Duke of Richmond, the Lord 


Chancellor objected, as tending to proven bribery, prior to 


the laſt election, with which, his lordſhip. contended, the 


bill before the Houſe had nothing to do. | 


To this objection, the Duke of Richmond anſwered ; who 


was replied to by the Lord Chancellor, and the Earl of Mans- 
feld; after which, the Duke of Richmond waved ue queſtion 
he had propoſed. - 2s | EN} 

His Grace then put another queſtion to the ſame witneſs ; 


to which the Lord Chancellor likewiſe objecting, a dry con- 


verſation of near two hours enſued, between the Duke of 


Richmond, the Earl of Mansfield, the Lord Chancellor, and 


Lord Grantley.. -- = | 

The examination went ſmoothly on, for a very ſhort time, 
after the diſpoſal of this queſtion; for the counſel for the 
petitioners immediately afterwards objected to another queſ- 
tion, propoſed by the Duke of Richmond; upon which his 
Grace declared, that he was heartily tired of his ſituation, at- 
tacked as he was by lawyers above the bar, and interrupted as 
he had been by lawyers below the bar; that finding himſelf 


unequal to a conteſt, with ſo very formidable a phalanx, in 


their own profeſſional line, he moved, that counſel might be 
heard in ſupport of the bill, and to examine witneſſes ; which 
motion having been carried, the further conſideration of the 
bill was adjourned till the next day. The witneſſes examined 
this day, were Thomas Skillin and Deborah Gunn, 

| F 6 


the preamble, examined the very witneſſes, who had perjured them- 


lalves, to criminate him, and who perſevered in the ſame. perjury, 


for which they were then under proſecution. The counſel againſt 
the bill, oppoſed, by evidence and argument, the whole of the evi- 


dence in ſupport of the bill, —_ that part, which was pointed per- 


ſonally againſt him; and the Lords would not allow him to be heard 
at their bar, in his owa defence. 


————ů——— ꝗn.2.2 . Poets hare. 
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"THURSDAY, the gth of May, 1782. 


The order of the day was read, for ref uming the conſide- 
ration of the Crictlade bill, and counſel were called to the 
bar, 


Mr. Cowrer, 


and Tor the bill, 
Mr. PRCKHAu, 
5 Mr. GRAN, 9 
and for the e, 


Mr. ANSTRUTHER, 
The counſel, who had before attended. 


Several queſtions were aſked of the counſel; from hs the 


bar, reſpecting the mode of proceeding, which gave riſe to 


a debate, between the law Lords, the Duke of Richmond, 
-and Earl Temple, The re however, was at * 
ſettled. | 

Several witneſſes were ned and no objection of any 
kind was taken, till it was aſked by Mr. Peckham, of one 
of the witneſſes, © what the general reputation of the bo- 
rough of Crick/ade was, as to bribery, at the laſt election.“ 
This queſtion again produced a very long argument. 

The counſel for the bill, attempted to ſupport the queſ- 
tion, upon the authority of Lord Mansfield, in one of the 
Shafteſbury cauſes, and read from a note taken at the time, 
what, he underſtood, the noble Lord had ſaid, upon that 
occaſion. 

Lord MANSFIELD denied hu minute 8 be- 
ing a juſt report of what he had ſaid; inſiſted, that general 
reputation was never admitted as evidence, in ſupport of a 
criminal charge; and, upon the authority of his lordſhip, 
and of the other law lords, this queſtion was a ſecond time 
over-ruled. 

The witneſſes examined this day were, George To begs ; 
James Akerman; Robert Clarke; Fohn Simmons; Benjamin 
Stratford; Edward Wilks; and Thomas Price ;, whoſe evi- 
dence, as well as that of the other witneſſes, were nearly 

| the 
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$74 CRICKLADE CASE. 
the ſame, as the evidence they had given, before the ſelect | 


committee .of the Houſe of Commons. . 

| Mr. C ow PER then offered to give in evidence” . 
ral records of convictions for bribery, at the laſt crictlace 
election, upon which there had been judgments. | 

Mr. GRANT and Mr. ANSTRUTHER objected 
to their production. They contended, that thoſe judgments 
might be ſet aſide, as there were then depending, proceed- 
ings to ſet them aſide ; and that, though thoſe againſt lord 
Partchefter ſhould be affirmed, his lordſhip being ho voter 
for Crictlade, thoſe judgments could add no ren _ to the 
merits of the bill. 

In anſwer. to theſe obje@ians, the counſel on the other 
fide: contended, that thoſe judgments were proper and ne- 
ceſſary evidence, to eſtabliſn the preamble of the bill, that 
« there ava the moſt notorious bribery and corruption, at the 
«« /aft c lection of burgeſſes, to ſerve in parliament for the Bo- 
« rough of Cricklade;' which preamble would be eſta- 
bliſhed, by the production of thoſe records, even though they 
might contain error, in point of law, and though there might 
be colluſion, between the contending parties. That no ſtep 
had been taken, to ſet aſide thoſe convictions, upon the me- 
rits; that no motion had been made, in arreſt of judgment, 
to intitle the noble defendant to a new trial. That thoſe con- 
victions and judgments, being matter of record, till ſet aſide 
by due courſe of law, was an, evidence, that the 
bribery was notorious. 

The counſel were proceeding, in a ſtile of reply and re- 
Joinder, when 
The Earl of MANSFIELD got up, and obſerved, 
that though the records would not, perhaps, in their pre- 
| ſent tate, be evidence of the delinquency of this perſon, or 
of that perſon, yet they would be proper evidence, as ap- 
plying directly to the ſubje&t matter, the foundation of the 
bill, that © zhere was the moſt notorious bribery and corrup- 
*< tion, at the laſt election of burgeſſis, to ſerve in parliaments 
& for: the borough of Cricklade,” 

24 'The 
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The objection was accordingly over- ruled, but the cord? 
not being ready to be then produced, a liſt of them was, or- 
dered to be laid before the Houſe, on the moxrow.z, ta.which 
* the Houſe adjourned. 


RID Av, the-1oth of May, 1782. 


The order of the day was read, for reſuming che conſide- 
ration of the Cricklage bill, and counſel, were. called to the 
bar. | 
THOMAS VILLETT, eſq; the Rev. Mr. Eduard 
Campbell; Tohn Jenner; 3 Alexander Hughes ; ; 4nd. Andrew Ba- 


character of T, We * Cres; but eee 75 them 3 
the truth of any one fact, in the whole of his evidence. ; 

cc Twelve judgments of convictions for bribery, at the 
laſt Cricklade election, which were entered up upon the rules, 
were delivered in, amounting to SEVENTEEN THOUSAND 
POUNDS.” 

And counſel. were heard, farand. againſt the bill. 

It was then OR DERIZD, That the further conſideration 
of the ſecond reading of the bill, be put * till Mane next: 
and the Lords to 5 be ſummoned -. Ob 


— — _k — 
M O ND AT, the 13th of May, 1782. 


4 The order of the day being read, for the ſecond read- 
ing of the bill, intitled, An ad for the preventing-of- bribery 
and corruption, in the election of members to-ſerve in parliament, 
For the borough of Cricklade, in the _—_ of Wilks, and for 
the Lords to be ſummoned.” 
The ſaid bill was accordingly read a n time.? 
4 Moved to commit the bill,“ | 
«© Which being objected to; after long debate, the queſ- 
tion was put, Whether the ſaid bill ſhall be committed ;“ 
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It was reſolved in the affirmative.” 

« The LORD-CHANCELLOR, after aden 
had reported what the Contents and Not Contents were, de- 
clared what they ſaid. (Contents 47. Not Contents 22.) 

„ Whereupon divers Lords demanded their proxies : which 
being objected to, the ſtandin g order, No. 83, was read.“ 

Then the queſtion was put, Whether the proxies 2 be 
now read? 

V Tt was reſolved in tle affirmative. " 

«© The difference of the proxies was declared by the Lord 
Chancellor, to be in the aftirmative.”” N ontents 5. — Not Con- 
rents . | : 

It was then Ordered, © That the {aid bill be committed, 
to a committee of the whole Houſe.” And | 

It was alſo Ordered, © That the Houſe be put into a com- 
mittee, upon the ſaid bill, to-morrow ; and __ the Lords 
be ſummoned +.” 

I The following is the ſubſtance of the n upon the 
motion to commit the bill. | 

The Earl of MANSFIELD a the commitment 
of the bill, upon ſeveral grounds; but before he entered 
into the merits, he obſerved, that the queſtion being judi- 
cial, and not legiſlative, no proxies could be admitted upon 
the diviſion, He contended, that it was a judicial queſtion, 

| becauſe the bill affected the right and property of particu- 
lar perſons; and that their lordſhips, acting as a court of 
judicature, would violate all the eſtabliſhed rules of Juſtice, 
if, to gain a favourite point, they inflited puniſhment upon 
thoſa, againſt whom, no evidence whatever had been given. 

His lordſhip admitted the truth of the premiſes, ſtated in 
the preamble, that zhere was the moſt notorious bribery and 
& corruption, at the laſt election of burgeſſes, to ſerve in par- 
« liement, for the borough of Cricklade,” which, his lord- 

| ſhip ſaid, was a fact, well eſtabliſhed ; but he denied the 
juſtneſs of the concluſion, from thoſe premiſes, and warmly 
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contended, that Criellade was the laſt borough in the king - 
dom, where *{/ach bribery and corruption was likely 10 con- 
© tinue, aud to. be practiſed in future.” That the late pro- 
ſecutions for bribery, and the many voters of that borough, 
who were diſabled by conviQtions from voting in future, had 
rendered unneceſſary, the particular intervention of the le- 
giſlature. That the Crietlade voters were now, like the 
ſcaled gogſe, in the Spaniſh proverb, who was frightened at 
the ſight of cold water, and inſtead of again bartering. 
and bargaining for their ſuffrages, would, from the recol- 
lection of the paſt, behold with dread and horror, the 
approach of every future election. 

His Lordſhip conſidered the bill in every fubſtantial ſenſe, 
and in every point of light, a bill of pains and penalties. - 
He obſerved, that the right of voting in this borough, be- 
ing in.the inhabitants, who were freeholders, copyholders, 
or leaſeholders, being annexed to ſome ſpecies of property, 
that it was impoſlible to extend the franchiſe, to the limits in 
the ball, without affecting the property of particular indivi- 
duals; which, though not of a pecuniary nature, yet was 3 
property, equally clear to the poſſeſſor. That, in a thou- 
fand inſtances, ſuch property exiſted ; and to mention one, 
he need go no further than the borough of He/fone, where 
the electors were reduced to four, who would certainly think 
| themſelves hardly dealt by, if, as long as their charter con- 
tinued, the right of ſending members to parliament, was 
extended to the neighbouring hundreds. That a corpora- 
tion, uniting the deliberative and the executive power, 
might be made reſponſible in its aggregate capacity; but 
Crichlade not being a body corporate, Crick/ade conſiſting of 
| perſons, poſſeſſed of freehold, copyhold, or leaſehold pro- 
perty, within the borough, each elector ſtanding on his own 
ground, and not being reſponſible for another; if out of 
two hundred eleQors, there was only one innocent man, it 


was ſudiciend to defeat the preſent bill. £ 
Oo His 
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His Lordſhip entered minutely, into the letter and ſpirit, 
of the law and conſtitution of the elective body, which he 
charged this bill, with being calculated outrageouſly to vio- 
late. He begged their Lordſhips, ſeriouſly to conſider the 
importance of the queſtion before them, and the danger of 
attacking antient rights and privileges, by new doctrines, 
and from a ſpirit of innovation. He ſupported his obje&ions 
by a variety of arguments, and concluded, with expreſſing, 
in ſtrong terms, his diſapprobation of a bill, which, upon 
the very face of it, involved, in one indiſcriminate. puniſh- 
ment, the innocent and the guilty, in his Lordſhip's appre- 

henſion, the very ſummit of injuſtice. | 

Lord PORTCHESTER began, by apologizing for 
| troubling their Lordſhips with obſervations, which were per- 
- ſonal, but his name having been ſo often mentioned at the 
bar, and the noble Lord who ſpoke- laſt, having grounded 
his opinion, of the notorious corruption at the laſt election 
at Cricklade, upon the verdicts which had been found againſt 
him, it was a juſtice he owed himſelf to declare, upon his 
honour, that he neither directly nor indirectly, either him- 
ſelf, or by any perſon employed by him, bribed any 
one elector of that borough. He read an affidavit of Bri/- 
toau's, exculpating his Lordſhip from the charge brought 
againſt him by Mr. Petrie, and affirming, in ſtrong terms, 
his Lordſhip's total ignorance of the ſteps, which he (Bri/- 
zo) had taken, previous to the laſt Cricilage election. 

His Lordſhip then commented upon the evidence, on 
which he had been convicted; aſſerted the falſity of the teſ- 
timony of Gunn; and declared, it would have been proved 
upon the trials, that large ſums of money had been given to 
Gunn, by the Plaintif, but for the incompetency of the wit- 
neſs, who was to have proved the fact, but who was not al- 
lowed to be examined, as he had been Mr. Petrie's ſolicitor *. 


* For the circumſtance to which his Lordſhip here alludes, fee 
page 111, but he was either deceived by the witneſs, or miſunderſtood 

what the witneſs was to have proved, for no ſuch fact having exiſted, 
=o ſuch fact could have been proved by any evidence whatever. 


He 
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| He concluded with ane himſelf, "wo the com- 
Hitment of the bill. 
© The Duke of RICHMON D \ was * to 1 from 
the noble and learned Lord, Who had opened the debate, 


that proxies were not to be admitted, in a diviſion upon the 


queſtion before the Houſe; and moſt ſincerely wiſhed,” that 
proxies were rejected upon all queſtions, as it ſometimes hap- 
pened, that a very improper uſe was made of them. He ſaid, 
that he had then in his eye a noble Lord, who, upon a for- 
mer occaſion, produced the proxy of another noble Lord, 
and that noble Lord, at the time of the production of his 
proxy, was actually dead. : 

His Grace differed from the learned Lord, in abs 
he bill, as a bill of -pains and penalties ; and contended, 
that the franchiſe of the voter, though matter of property, 


would not be by the bill affected. He entered at large into 


the right of voting, which he conſidered, not merely as a 
weſted right, held only for the benefit of the poſſeſſor; but 
| alſo as a truſt, for the faithful diſcharge of which, the poſ- 
ſeſſor Rood virtually bound to the public. He contended, 
that it was a traſt, delegated for the benefit of the commu- 
nity, and for the obtaining of which object, it might, at 
any time, either be totally withdrawn, transferred, or new 
"modelled, by the admiſſion of others, into an equal partici- 
pation, with the old poſſeſſors. 


From general reaſoning upon the queſtion, his Grace went 


into the particular circumſtances of the bill before the Houſe, 
which he conſidered as a meaſure of political regulation, 
founded upon the fact, ſtated in the preamble, and which 
had been proved at their Lordſhip's bar. He ebſerved that 
'the noble 'and learned Lord had acknowledged, that there 
had been the moſt notorious bribery and corruption at Crick- 
e Jade; but his Lordſhip did not a that “uch 
« bribery and corruption Was likely to continue,” In this his 
- Grace differed from his learned friend, and taking paſt ex- 
perience, for the probability of future conduct, did not be- 


lieve, that the Cric4/ade voters would, like the ſcalded gooſe, 
9002 Who 
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who was freightened at the ſight of cold water, feel any 
dread or horror, at the approach of another election. On 
the contrary, he was of opinion, that an eſcape, under eir- 
cumſtances of ſuch public delinquency, would operate as ay 
encouragement to perſevere, would harden them in their 
guilt, and, though they might perhaps act with more cau- 
tion, yet that they would continue in future, equally profli- 
gate and corrupt as they had hitherto been. 

His Grace conſidered the bill before the Houſe, as Gmilar 
to the Shoreham bill, the effects of which, confirmed every 
obſervation, that it was neceſſary for him to make. He 
mentioned an expreſſion of the late Earl of Chatham upon 
that bill, when it was before their Lordſhips, <«« that it 
would reſtore the repreſentation of New Shoreham, from the 
banks of the Ganges, to the county of Sy/ex ;** and obſerved, 
that the prophecy of the noble Ear! had been literally ful- 
filled, for that no Nabod. had, ſince the paſſing of that act, 
attempted to bribe or corrupt that borough. That the Shore- 
Bam bill, in one reſpe&, might be conſidered as a bill of 
pains and penalties, as it had puniſhed and disfranchiſed the 
members of the Chriftian Society; but that the Cricklade bill, 
neither ſpecifically accuſed, nor puniſhed, any man; and in 
every ſenſe, was a bill of political regulation, modifying the 
exerciſe of a truſt, which had been delegated, for the bene- 
fit of the public at large; a bill which formed only a part of 
an extenſive and comprehenſive Plane of fu. „ which 
was to follow. 

The LORD CHANCELLOR inte coincided 
with the learned Lord, who had ſpoken firft in the debate, 
as to the law doctrine laid down by his Lordſhip; - and con- 
ſidered the bill, though legiſlative in its ultimate object, to 
be ſtrictly tied down to the rules obſerved, in judicial pro- 
ceedings, as he could not, for his ſoul, view it in any other 
light, but as a bill of pains and penalties. 

His Lordſhip ſaid, that no perſon held in higher hs 
tion, than he did, the great abilities, and political integrity 
of the noble Duke; but however unequal. he was, to enter 


the 
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che liſts with his Grace, in the diſcuſſion of a great political 
queſtion, a ſenſe of duty compelled him to conſult his reaſon, 


and not to truſt, to the unſupported aſſertions and opinions 
of any man; not to truſt to any thing, that did not bring 


conviction home, to his own mind. That it was impoffi- 


ble for him to conſider, the bill before the Houſe, but as a 


* 


fingle, unconneRed meaſure, of which he greatly diſap- 
proved; and that when the voble Dake called it a bill of re- 
gulation, of political expediency, and as forming only a 
part, of a very extenſive and comprehenſive plan of public 
reformation, he was at a loſs even to conjecture, what was 
meant or intended. 'That therefore it was neceſſary, to ex- 
plain what thoſe meaſures were, which were to follow, and 


which were ſuppoſed ſufficient, to induce their Lordſhips to 


give their aſſent to the bill, then under conſideration. 
He ſtated, in ſtrong terms, the danger of removing antient 


foundations, and the neceſſity of receiving, with the utmoſt 


caution, every plan of reformation. He ſaid, he would nor 
controvert the competency of the legiſlature; to disfranchiſe 
this or that borough 3 to take away the rights of individuals, 

or of whole bodies of men, without any fixed ſyſtem, and 
without adhering to any one principle of juſtice. He ad- 
mitted, that there were many inſtances of the kind, upon 
record; but he thought, it became their wifdom, and their 


juſtice, not thus to abuſe the high and tranſcendent powers, 


which the conſtitution had veſted in their Lordfſhips. 


The power of the legiſlature, his Lordſhip obſerved, 


was neceſſarily ſupreme and abſolute, in every form of go- 
vernment; that, in this country, it was happily placed 
in the three eſtates, King, Lords, and Commons ; and that 
this abſolute power, could alter the tenure of the crown it- 
ſelf; could new model the Houſe of Peers, by rendering it 
elective, inſtead of hereditary ; and could abrogate the rights 
of the people. That the power was not to be diſputed ; 
but it became their Lordſhips to beware, that in the exerciſe 
of this power, from falſe ideas of political expediency, real 
injuſtice was not done to particular individuals. That 


Oe 3 think. 


= * - — 2 * D e 2 >. 28 n 8 
: 6 > 2 n 7 3 


EY . "0" 
PC AO 


ne 9 rot ren; 


n 2 


— _ — — 
2 5 F LS « 223 
n — r 


. ͤũͤ DVV... ᷑̃]§ !:... ũ G ̃ . ̃] . , 


rr — 


— 822 — 
n 22 


rn 


; — : - — — EIN bas 1 L dt 8 nd 
Pr on. COT EA, 


OY OO OY WP IR 6 —— 
EE 2 


3 2 Me VIE ws 5 
nt nent AP pe r * 


= 3 vn 


& Y . ws " * = . 
3 — T3 D 2 
Pr 3 


enter r apres. 


thinking as he did, that ſuch would be the certain confes 
quence of paſſing the preſent bill, he dar ou his — 
negative, againſt its commitment. | 

Lord ASHBURTON replied to the Lord cual, 
and argued warmly in ſupport of the bill. 

Lord LOUGHBOROUGH followed Lord 45. 
burton; contended, that the franchiſe of voting, was a 
ſpecies of property, which was daily bought and ſold, and 
that to limit, narrow, or reſtrain it, amounted to puniſh» 
ment, and fully juſtified, what had been aſſerted by his no- 
ble and learned friends, that the bill under conſideration, 
was a bill of pains and penalties. 

Lord GRANTLEY, after ſupporting the bill, by | 
ſimilar arguments as had been uſed by the Duke of Rich- 
mond, and Lord Afpburioen, warmly attacked what Lord 
Loughborough had ſaid, particularly, ſome doctrines which 
he had laid an, relative to the power of alienating ad- 


yowſons. 


This brought on an indes between the Law Lords, 
and the Duke of Richmond; after which, the | 

Earl of SHELBURNE got up. His Lordſhip con- 
fidered the bill, as extending the number of eleQors, for 
the borough of Cricktlade, becauſe the old eleQors had fo 
groſsly erred ; that it was only calling in their neighbours, 
to give them advice and aſſiſtance, in their future conduct. 


He warmly ſupported the bill, and faid, if it was thrown 


out by their Lordſhips, he underſtood, from report, that 
the Commons would conſider themſelves inſulted, 
The Duke of Richmond paid many complimenfs to Lord 


Shelburne, for his candid and conſtitutional ſupport of the 


bill ; and commented upon the obſervations, and arguments 


of the Chancellor, which produced a reply from his Lordſhip. 


TUES. 


PP 583 
TUESDAY the 14th of May 1782. 


«© The order of the day being read, for the Houſe to 
be in a committee, upon the bill, intitled An 48 for the 
preventing of Bribery and Corruption, in the Election of Mem- 
bers to ſerve in Parliament, for the Borough of Cricklade, in 
the County of Wilts ; and for the Lords to be ſummoned.” _ 

«© The Houſe was adjourned during pleaſure ; and put into | 


a committee thereupon.” 


After ſome time, the Houfe re ſumed, and the Lord ; 


Sandys reported from the committee, that they had gone 
through the bill, and directed him to report the ſame to the 


Houſe, without any amendment +,” 


— R * — 


WEDNESDAY the 15th of May 1782. 


ce It was moved, that the bill, intitled An Ad for the ; 
preventing of Bribery and Corruption, in the election of Mem- 
bers to ſerve in Parliament, for the Borough of 8 in 


the County of Wilts, be now read the third time.” 
«© The ſaid bill was accordingly read the third time,” 
The queſtion was put, Whether this bill ſhall paſs?' 
It was reſolved in the affirmative.” | 
«© A meſlage was (then) ſent to the Hou/? of Commons, by 
the former meſſengers, to acquaint them, that the Lords 
| had agreed to the ſaid bill, without any amendment f.“ 


— — 
FRIDAY the 17th of May 1782. 


« The LORD CHANCELLOR acquainted the 
Hou/e, that HIS MAJEST Y had been pleaſed to iſſue 
a e to ſeveral Lords therein named, for declaring. 


1 5 Journals of the Houſe of Lords. 3 
+ Ibid. Alſo, Journals of the Houſe of Commons, vol. 38. 


p. 1008. 
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164 CRICKLADE CASE. 


HIS ROYAL ASSENT to ſeveral Qs, agreed _ 


| by both Houſes of Parliament.” 


« The Houſe was adjourned during plalure. 
. The Houſe was reſumed.” . | 
Then three of the Lords Commiſſioners, being in their 
robes, and ſeated on à form, placed between the throne ard 
the woolſack, the Lord Chancellor in the middle, with. the 


Tord Prefident on his right hand, and the Lord Aſpburton + on 


his left ; commanded the gentleman uſher of the black rod 
to ſignify to the Commons, the Lords Commiffioners deſire 
their immediate attendance in this Houſe, to hear the com- 
miſſion read. Who being come with their Sealer, the 
Lord Chancellor faid,” 

« My Lords, and Gentlemen of the Hou/e of Commons.” 
« HIS MAJESTY not thinking fit to be perſonally 
preſent here; zt this time, has been pleaſed to cauſe a com- 
miſſion to be iſſued under the great ſeal, and thereby given 


HIS ROYAL ASSENT to divers acts, which have 


been agreed upon by both Houſes of Parliament, the titles 
whereof are particularly mentioned; and, by the ſaid com- 
miſſion, hath commanded us to declare and notify HIS 
ROYAL ASSENT to the ſaid ſeveral acts, in the 
preſence of you, the Lords and Commons, aſſembled for that 
purpoſe. Which commiſſion you will now hear read.” 

« Then the ſaid commiſſion was read by the clerk.” 

| Afeer which the titles of the ſeveral acts mentioned in 


| the ſaid commiſſion were ſeparately read, and the ROYAL 


ASSENT given to them, in the uſual form *. 


+ Mr. de was Mr. Petries lesding eounſel, at the commence- 
ment of the Cricklade proceedings, e gave riſe to the Cricklade 
bp ring ** counſel _ the trials of almoſt all the cauſes 
Mur y, and upon every queſtion in Weſtminſter Hall; and havi 
been Treated Lord Aſiburton before the 5 ar reading of the Coicklacs 
Hill 3 in the Houſe of Peers, he was one of the Lords Commiſſioners, 


who, in conſequence of the command of HIS MA Tor. notified 
the ROYAL ASSENT to that bill, 


Journals of the Houſe of barks: alſo Journals of the Houſe 
of Commons, vol. 38. p. 1011, 


Among 


"CHAPTER XXL 323 


| Among other public as, the ROYAL ASSENT 


ns then yo (Le Roy le vcult) to the following act. 


N &« The 22d of GEORGE the Third, 
Ciinpice the 31.” | 


vc „ An Act for the preventing of Bribery and Corruption 


« in the Election of Members to ſerve in Parliament 


. far he Borough of Cricklade, in the County of 
6 Wilts.” | 


« WHEREAS there was the moft notorious bribery 

% and corruption at the laſt election of burgeſſes to ſerve in 
«© parliament for the Borough of Cricꝶlade, in the county of 
„% Wilts: And whereas ſuch bribery and corruption is likely 
ce to continue and be practiſed in the ſaid borough in future, 


« unleſs ſome means are taken to prevent the fame; in 


5 order therefore to prevent ſuch unlawful practices for the 
«« future, and that the ſaid borough may from henceforth 
« be duly repteſented in parliament ; be it enacted by the 
« King's moſt Excellent Majeſty, by and with the advice 
«« and conſent of the Lords ſpiritual and temporal, and 


„ Commons, in this preſent parliament aſſembled, and by 


«« the authority of the ſame; That from henceforth it ſhall 


* and may be lawful to and for every freeholder, being 


% above the age of twenty-one years, who ſhall have, 
«© within the hundreds or diviſions of H:ighworth, Cricklade, 
« Staple, Kingſdridge, and Malmſbury, or one or more of 
ce them, in the county of Vilts, a freehold of the clear 


- << yeatly valve of forty ſhillings; to give his vote at every 


ce election of a burgeſs or burgeſſes to ferve in parliament 
cc for the ſaid borough of Cricklade.,” 

% FI. And be it further enacted by the authority afore- 

« ſaid, That the right of election of a member or members 

« to ſetve in parliament for the ſaid borough of Crietlade, 

te ſhall be, and is hereby declared to be, in ſuch free- 

« hotdets '#s aforeſaid, and in the perſons | who, by the 
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586 CRICKLADE CASE, 


«-cuſtom and uſage of the ſaid borough, have, or ſhall 
« hereafter have, a right to vote at ſuch election; and the 
« proper officer for the time being, to whom the return of 
*<© every writ or proceſs does belong, is hereby required to 
* return the perſon or perſons to ſerve in parliament for 
4e the ſaid borough, who ſhall have the major number of 
«« votes of ſuch freeholgers and other perſons having a right 
« to vote at ſuch election; any law or uſage to the con- 
« trary notwithſtanding.” 

c III. Provided always, That ſuch freeholders _ ſhall 

ee be intitled to vote, as ſhall be duly qualified to vote at 
« elections for knights of the ſhire for the ſaid county of 
« MVilts, according to the laws now in being for regulating 
ec county elections.“ 
IV. And be it further enacted, 5 the authority afore- 
4c ſaid, That every ſuch freeholder, before he is admitted 
ec to poll at any election for the ſaid borough, ſhall, if re- 
« quired by the candidates, or any of them, or any other 
«« perſon having a right to vote at the ſaid election, firſt take 
„ the oath, or, being one of the people called Dale, the 
＋ ſolemn afirmation following ; videlicet,” 


N 1 DO ſwear, [or, being a Quaker, folemaly 
ec = alien} that I am a freeholder in the hundreds or 
viſions of -Highworth, Cricklade, Staple, Malmſbury, 
« and Kingſbridge, or any one or more of them, in 
c the county of Vilts, and have a freehold eſtate, 
« confiſting of [ ſpecifying the nature thereof; 
% and if it conſiſts in 'meſſuages, lands, tenements, or 
« tithes, in whoſe occupation the ſame are; and if in 
© rent, the names of the owners or poſſeſſors of the tene- 
e ments out of which ſuch rent is iſſuing, or of fome * 
* 7hem], ſituate, lying, or being at „ un WE 
4 aforeſaid hundreds or diviſions, or in one or more 
« of them, of the clear yearly value of forty ſhillings, 
«© over and above all rents and charges payable out of 
« or in reſpe& of the ſame; and that I have been in 
5 60 the 


CHAPTER: .. 


* 


4 
«« the actual poſſeſſion or receipt of the rents and profits 


« thereof, for my own uſe, above twelve calendar 
* months, [or, that the ſame came to me within the 
< time aforeſaid by deſcent, marriage, marriage ſettle- 
% ment, deviſe, or promotion to a benefice in a church, 
& or by promotion to an office]; and that ſuch free- 
* hold eſtate has not been granted or made to me 


*« fraudulently, on purpoſe to qualify me to give wy 


vote; and that the place of my abode is at 

wee ar and that I am twenty-one years 
cc of age, as I believe, and that J have not been polled 
6“ before at this election.“ 


Which oath, or ſolemn aftirmation, the proper officer, 


EF 


cc 


Fc 


ec 


«c 


ce 


to whom the return of any writ or precept for ſuch 
election ſhall belong, is hereby required to adminiſter: 
and in caſe any freeholder, or other perſon taking the 
ſaid oath or affirmation hereby appointed, ſhall thereby 
commit wilful perjury, and be thereof convicted; or if 
any perſon ſhall unlawfully and corruptly procure or ſub- 
orn any freeholder or other perſon, to take the ſaid oath 
or affirmation, in order to be polled, whereby he ſhall 
commit ſuch wilful perjury, and ſhall be thereof con- 
victed, he and they, for every ſuch offence reſpectively, 
ſhall incur ſuch penalties as are inflicted on perſons 
guilty of perjury, or ſubornation of perjury, in and by 


two acts of parliament, one made in the fifth year of the 


reign of queen Elizabeth, intituled, An Ad for puniſhing 


& ſuch Perſons as fhall procure or commit-wilful Perjury, or 
« ſuborn or procure any Perſon to commit any wilful or corrups 


Sc 
«c 
«c 
ce 
FT 


66 


Perjury; and the other, made in the ſecond year of the 
reign of his late Majeſty King George the ſecond, inti- 
tuled, An Act for the more effeftual preventing and further 
Puniſhment of Forgery, Perjury, and Subornation of Perjury, 
and io make it Felony to fleal Bonds, Notes, or other Secu- 
ritieſ for Payment of Money, contrary to the ſaid acts.“ 


a | | c V. And 
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586 CRICKLADE CASE. 


« V. And be it further epatted, by the authority afore - 
te ſaid, That ſuch proper officer, to whom any writ or pre- 
« cept ſhall be directed for making any election for the 
* ſaid borough, ſhall, upon the receipt of ſuch writ or 
de precept, indorſe upon the back thereof the day of his 
* receipt thereof, in the preſence of the party from whom 
« he received ſuch precept, and ſhall forthwith cauſe pub- 
« lic notice to be given within the ſaid borough of Crick- 
et Jade, and the ſeveral towns of Highworth, Malmſbury, 
& Savindon, and Wotton Baſſet, by affixing up a notice thereof 
« in writing on the market-houſes, or on the doors of the 
* churches of the ſaid towns, of the day of election; and 
4 ſhall proceed to election therenpan within the ſpare of 
| 1 twelve days, and not leſs than eight days, next after his 
receipt of the ſame precept.“ 

« VI. And be it further enacted, by the anchocky: afore- 
« ſaid, That this act ſhall be publickly read at every elec. 
«« tion for the {aid borough of Crictlade, immediately after 
« the acts directed by any act of parliament to be read 
4% thereat, and before the perſons e ſhall proceed ta 
% make ſuch election.“ 


ee 


F1%H 1s. 
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on Ld. Portchefter's plea of the indemnity, 113 
his reply, Petrie againſt Lord Portcheſter, 118 
- his opening, the ſecond trial, Petrie againſt 
Lord Portcheſfter, - „ 
his arguments againſt ſtaying proceedings on 
verdicts, Petrie againſt Lord Portcheſter 3 
and for ſtaying proceedings on verdict, Ri- 
chards againſt Hinton, — 360 
his argument againſt Lord Portcheſter, in Au- 
dita Querela, . gh 464 
his argument to make Benfield and Macpherſon 
different parties, = = 495 
his opening, before the committee, for Ben- 
field and Macpherſon, 313 
Bzavcn amy. Lord, his ſpeech upon the Cricklade bill, 554 
BaurizErp Paul, Petrie's action againſt him, - 47 
bis, firſt action againſt Petrie, — 
Petrie's Audita Querela againſt him, 280 
his judgment againſt Petrie reverſed, - 283 
his ſecond action againſt Petrie, - 295 
his illiberal. conduct to Petrie, = 277, 282 
has corruption ſtated, - 512, 537, 540, 542, 544, 


8 ü BEN» 


11 N D R X. 


BENTIET o Paul, nine ſubſtitutes in the Houſe of Comm. 313 
he and Macpherſon one party, 3 by the 
ſame intereſt, — „„ 

Petrie? 8 petition againſt his return, . 490 

his qualification, . 494 

he demands Petrie's qualification, — 491 

his ſolicitors demand Petrie's qualification, 493 

121 „ in chancery. Petrie againſt Briſtow, «< — 46 
Birr Cricklade. Ordered to be e into the Houſe of 


Commons, — — — ca 
brought in, and read a firſt time = — 549 
three petitions againſt it, preſented, - $549 
read a ſecond time, and counſel, heard againſt i it, 549 
committed, - = ” 550 
> debate upon the commitment, =_—_ — 551 


reported from the Committee, and ordered to be en- 
e,, „ 


read a third time; 1 3 1 ordered to the Lords 


for their concurrence, = - „ 
read a firſt time in the. Lords, and ordered to be 
printed, - - - 00 
three petitions againſt it 3 > e069 


meſſage. from the Lords to the Commons, for the 


grounds and evidence upon which they had paſſed 


it; and the anſwer, = - = 562 
witneſſes. in ſupport of it, ordered to attend, — 563 
read a ſecond time, - - 575 


committed; debate upon the commitment, 576 
reported from the Committee; read a third time; 

and paſſed, _— - 583 
receives the reyal aſſent, :- - 585 

BILL original. Petrie againſt Benfield, - = 47 
Petrie againſt Macpherſon, - - - 49 

Petrie againſt Lord Portcheſter, _ - - 52 
Petrie againit Lord Portchefter, = «< = 56 

Petrie againſt Lord Portcheſter, - 156 


. BravFokD James, his evidence, . — 380 
Ep BAZWAs 


his charge. 

his charge. 

his charge. 

1 his charge. 


his charge. 


* N D x. 


his charges. 


his charge. 


*. Barwzn Edward, Bail for Skillin and Wilks, . 
B xis row John, Petrie's action nen, „ 
©) verdict againft, t.. - 36 
moves for a new trial, - — 38 
9 - new trial refuſed, without hearing counſel againſt 
V - — 46 
judgment ſigned, and a writ of Elegit ſued out 
againſt him, — - 1 

5 Petrie executes a releaſe, - _ 46 


judgment againſt him, admitted evidence of the 
bribery before the Select- Committee of the 
Commons, and before the Lords, 512, 575 
the agent of Lord Portcheſter and Macpherſon, 
proved to have been, upon almoſt every trial, 
and through the whole of the nn 
BulIER, Mr. Juſtice; 
his charge. Petrie al Lord Portcheſter, 151 
his charge. Petrie againſt Lord Portcheſter (action 
By the Bye), - - 


135 


Petrie againſt the voters, 166, 168, 
169, 172 


Lord Portcheſter againſt Gunn, 


Richards againſt Hinton, 


Briſtow againſt Townſend, - 
Benfield againſt Petrie, - 


Macpherſon againſt Petrie, - 


Lord Portcheſter againſt Petrie, 


188 
197 
203 
228 
245 
260 


his checks to the examination of the witneſles 
againſt Lord Portcheſter, 77.78, 79,81 - 
his incidental queſtions and obſervations, 38, 44, 
- 8 ie 164, 174, 276, 367, 388, 411, 412, 


445, 463, 475 


3 his opinion not allowed to be read, upon the 
| — trial of Benfield's ſecond action agſt. Petrie, 324 

notes upon the different doctrines in his different 
"hanged; and the difference of opinion be- 


7 | | tween 


tween him and Mr. Baron Perryn, 155, 173. 


263, 331 
Buncs Mr. counſel for Petrie, Gunn, Hinton, and Towns. © 


ſend, 55 39, 57, 150, 161, 209, 234, 250, 298, 359, 
492, 182, 186, 193, 360, 200 

his argument for ſtaying proceedings on verdict, 
Macpherſon againſt Petrie 286 


. againſt the evidence, upon the trial Benfield againſt 


Petrie, proving the delivery of the precept, 300 


his defence, Benfield againſt Petrie (2d action) 306 

his argument for ſtaying proceedings on the verdiQ, 
Richards againf Hinton; and againft ſtaying pro- 
ceedings on the verditts, Petrie againſt Lord Port- 


* 


cheſter, - - --... 90 
his incidental remarks, 299, 321, 323, 324, 332, 512 


Lord Mansfield to him, - _ - 7 ˙4 d 


Bux ROVORHS Mr. counſel for Petric 57, 150 
Bus# and RALLixG, caſe of, cited, = 363, 468 


BrzrT Morgan, his Evidence, = = 16,72, 98, 350, 511 


C. 
CAMPBELL, the Rev. Edward, his evidence, 108, 112, 195» 


- 522, 575 
Carras ad e writ of, Benfield agſt. Petrie, 277 


Macpherſon againſt Petrie, — 287 


CARTER Edmund, his evidence, 1 

— Thomas, his evidence, 5 3 108 
— — Walter, his evidence, - ©» 512 
CHaMPERNON William, his evidence, N 112, 350 


CHANCELLOR, the Lord, (Thurlow) relative to hearing 
counſel againſt the Crioklade bill, 564, 565 
objects to a witneſs. being aſked, as to the ge- 
neral character of the electors of Crick. 566 
oppoſes the granting Petrie's petition to be 
heard, - — $70, 571 


| his ſpeech againſt the Cricklade bill, 580 
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1 N D E xX. 
 Cavncn, caſe of an action for not going to, cited, 456 
| Crances, Sir Thomas, one of the Select Committee, 497 


"Crank Robert, his evidence, 216, 304, 350, 520, $73 
— William, the elder, his evidence, - — $21 


William, the younger, his evidence. 521 
*Crercywan indifted, caſe of k, che, — 458 
Conz and Pir, caſe of, cited, - = 449, 466, 480 
 CommiTTEE Select, of the Houſe of Commons, upon Mr. 
1 Petrie's petition, - - 497 
Cow MONS, proceedings before the Houſe of, . 489 
© . Coors, Sir Grey, upon Petrie's plea of privilege, - 279 
Cosrs taxed, due from Benfield to Petrie, unpaid, - 331 
CowrEx Mr. counſel for the Cricklade bill, 573 
his argument for producing the judgments for bri- 
bery, as evidence of the corruption, = 574 
Catvirors, bond and fimple, caſe of, cited, 456 
CaickLADE Act. See Act. 
'CnrckLave Birtt, See Bill. | 
CnickLave, right of voting in the borough of, 498 


'D. 
; Babkicoont Mr. conſe for Petrie, 6 39 
moves to diſcharge the rule, for conſolidating 


Petrie s two actions agſt. Ld. Portcheſter, 57 
his argument for reſtraining Benfield from pro- 

| ceeding againſt Petrie, till he had appeared 
-| to Petrie's action againſt him, — 207 
-| moves for the ſame reſtraining rule againſt Mac- 


pherſon, = - - — 234 
Davis T homas, his evidence, 29, 76, 150, 225, 320, 340, 
349, 528 


Macpherſon' s action at him; called on for trial; 

and the record withdrawn. 332 

| Dawes William, his evidence, = 88 25 
'Dezare, in the Commons,- upon motion for the Speaker 
to leave the chair, for the Houſe to go into a 
Committee on the Cricklade bill, - 551 

Dx» 


I N PDE X. 


DzATz, in the Lords, on a mptien for the commitment. of 


| the Cricklade bill, - 576 
DemvurrER in Audita Querela, (Lord Portcheſter) ) 436 
- Dewar John, abandons his petition, and ſeated for Crick- 
| lade by petitions, ſupported by Petrie and Lord 
Portcheſter, - - * 6, 59, 93, 257, 3io 


-DrscovereR (under the act) a planus en 188, 319, 389 


DrsTRINGAS, writs of, 
againſt Benkeld, 3 4 


againſt Macpherſon, _ + 50 
againſt Lord ane 55,1 56 


Druvmuony Henry, his evidence, 3 893 
DunninG Mr. counſel for Petrie, Gunn, Hinton, and 
| Townſend, 5; 39, 161, 209, 234, 250, 268, 

186, 193, 360, 200 


counſel for Lord Portcheſter, = 57, 150, 359 


his opening ; Petrie againſt Britow, = = 5 
explains the reaſon, why the Poſtea againſt Briſtow 
was not filed, - - — 38 

his defence; Petrie againſt Lord Portcheſter, 8 
his defence; the 2d tial; Petrie againſt Lord 
Portcheſter, EY Eo — ns 151 
his openings and arguments 3 Petrie againſt the 
— voters, - = 161, 168, 170, 171 
his argument againſt a new trial; Petrie againſt 
Mills, „ - - 176 
his defence; Lord Portcheſter againſt Gunn, 186 
his defence; Richards againſt Hinton, - 195 
his defence ; Briſtow againſt Townſend, - 202 
his defence; Benfield againſt Petrie, — 220 
his defence; Macpherſon againſt Petrie, 238 
his defence; Lord Portcheſter againſt Petrie, 256 
his argument for ſtaying proceedings on verdict; 
Benfield againſt. Petrie, - 270 
for ſtaying proceedings on verdicts, Petrie againſt 
Lord Portcheſter ; and on verdict, Richards 
againſt Hinton, " = 401 
Pp 3 | Dun. 
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1 N D. X. 


DunninG Mr. created Baron Aſhburton, 
See As n BURTON. 


E. 
Ex E OTT, writ of, Petrie againſt Briſtow ; and proceedings 
upon it, - - - = 0 
ELLtot, Sir Gilbert, one of the Select Committee, 497 
Exxor, writs of, Petrie againſt Benfield ; Macpherſon, and 
Lord Portchefter, - - -- 276, 287, 292 
Lord Portcheſter againſt Petrie — 487 
ExsxIAnE Mr. counſel for Mills, Benfield, and Macpherſon. 
for new trial ; Petrie againft Mills, < 177 
his ſumming up, before the Committee, for Ben- 


| field and Macpherſon, - 300 - 532 
FiTCHER Hannah, her evidence, = = 110 


F ORTESCUE Lord, his ſpeech, occaſioned by the altercations 
among the Lords, during the examination of 

the witneſſes for the Cricklade bill, 567 

FosTER and Bonnes, caſe of, cited, - - 454, 474, 480 
Fox Mr. preſents Petrie's petition againſt the return of Ben- 


© field and Macpherſon, - - 489 

FxeDeRICK John, one of the Select Committee, = 497 

FULLER and JoCELYN, caſe of, cited, — 456 
= - TEES 


Garvines Archibald, (tutor to Lord Portcheſter's children) 
his evidence, relative to the judgment he had 
obtained againſt Richard Skillin, 6ne of the 

grounds upon which Lord Portcheſter claimed 


the indemnity of the act, „ 
Gaxlicx Henry, his evidence, . | x 27 
| Gerrard and Norms, caſe of, cited, 1 — 479 


G1pss MF. counſel for Wilks and Skillin, < 337, 347 
his arguments to prove errors in the indictments; the 
King againſt 888 and the King againſt Skillin, 


IM | 2339, 344», 350 
| uu GiN- 


15 1 N D E x. 


Six ezII John, his evidence, „ Ee 522 
Gopsy Crook, one of Benfield's agents „his evidence, 244; 370 
Gobwix John, his evidence, , - -' = 520 


Grant George, canvaſſes Cricklade, - 106, 134, 224 
GRAN T Mr. counſel againft the Cricklade .. * 
his argument againſt the prod uction of the judg- 


6 ments fox. bribery, as evidence of the corrup- 
tion, A N „ 23 
GRANTLEY Lord, for hearing counſel before the Committee. 
againſt the Cricklade bill, - 565 
- for the Cricklade bill, — 582 


Griniron: the mark uſed to diftinguiſh thoſe who were 

| corrupted, from thoſe who were not corrupted. 
Chapters the firſt and fifth, 

G&ross Serjeant, counſel for Briſtow and Lord Portcheſter, 

Hopkins, and other voters, for Mills, Richards, Ben- 


held and Macpherſon, 5, 200, 186, 250, 161, 182, 


- | 193, 209, 298, 234 
| his . e againſt Briſtow, = 31 
his defence; Petrie againſt the voters, 165, 168, 169 

his opening; Richards againſt Hinton, - 193 

his opening; Briſtow. againſt Townſend, | +» 201 


his opening; Benfield againſt Petrie, - 209 


his reply; Benkeld againſt Petrie, — — 227 
his opening; Macpherſon againſt Petrie, - 235 
his reply; Macpherſon againſt Petrie, 244 
his opening ; Lord Portcheſter againſt Petrie, - 250 


his opening; Benfield againſt Petrie (2d action) 298 


his argument upon the indemnity of the act, 321, 322 
his reply; Benfield againſt Petrie (ad ation) - 323 


withdraws the record of the action; Macpherſon 


againſt Dari, „ = 332 
Guineas five, to each voter; the bribery of Briſtow, Lord 
Portcheſter, and Macpherſon. The 1ſt, 5th, and 

other chapters. FE 

Gunn Thomas Mann; his evidence, 29, 63,1 50, 168, 226, 
| 242, 320, 340, 349» 507» 508, 509, 868 
Pp 4 | 5 Gunn 
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1. N DUE x. 


r a witneſs in alma every: action; Petrie Agaiaft dhe 


7 voters, — . "OR 
* indicted for 1 M | 175 
+ -, | diſcharged by proclainatibn; anda 3 of Pra in- 
1. dictment grant, 182) 
| his' a&tion againſt: Mills for/a a bab ende 0 
. in which he obtains a verdict, * 182 
. Lord Portcheſter's action againſt him, < 183 
— Mrs. Deborah; her — 315 Cn ** 508, 572 
7 H. 5 
* John, his evidence, - 140, 214, 255 


HaxBzokD, Sir Harbord; chairman of the Select Comm. 497- 
© his report from that Committe, 546 
moves for leave to bring in the Cricklade bill, 548 

preſents the Cricktade bil, 549 

carries the Cricklade bill to the Lords . 's $60 
Harzrson' John, his evidence. 150 
HarszxL Mr. incloſes to Petrie the demand of his quali- 
fication, made by Benſield and: Macpherſon, 491 

- Incloſes to Petrie the demand of his qualification, 

made by the agent of Benfield and Macph. 493 

Herne James Fendall, his evidence, — 322 
Harn „Mr. Juſtice, his obſervations. upon the errors con- 
tended to have been, in the N againſt 

Wilks and Skillin, «„ 339, 343, 344 

his charge; the King t Wills, — 344 

kis charge; the King againſt Skillin, 351 
HzrsTone, borough of, only four. eletors, «+ 577 


Hxux rc John, his evidence, - - 252, 305, 350 
 Hinds's caſe, cited, 4350, 459, 467, 481 
Hzxron William; his evidence, r 6. 
= Richards's action againſt him — 190 
rule to flay proceedings 0 the verdict againſt 
ow RE e 
his ſpecial ſuggeſtion to prevent judgment, refuſed, 
411 


ki vit of Audita =— 1 Richards, 413 
HIN- 


A* Dax X. 


HixTox William; Richards's Judgment againſt him re- 
| veried, > - + - Ss: 1-0 
HoLpsworTn Arthur, one of the Select Committee, 497 
Hoyx1ns Robert; Petrie's action againſt him, „ 


Stephen, his evidence, . 
Horne Thomas, his evidence, - «, 
 Hvucnes Alexander, his evidence, - $22,578 
HunxT Thomas, his evidence, -  ,- 108, 520 
HuTcnrinson and Tromas, caſe of, cited, 441, 448, 480 - 
Hurs and WRIGHT, Caſe of, cited, — 481 
. 


Jackson and GrsLinG, caſe of, cited, - 441, 448, 480 
James William, the elder, his evidence, 79, 150, 241, 351, 


. 12 

—— William, the younger, his evidence, = 

Lord Portcheſter's action againſt him, - 188 

Jenner John, his evidence, — - 522, 5758 
Thomas, his evidence, — - 112 
Indemnity of the act, though not pleaded, may be given 
in evidence, - — 


claimed upon the ground of a diſcovery, and 
given in evidence by Lord Portcheſter, 1 13 
claimed upon the ground of a diſcovery, and 
given in evidence by Gunn, - 187 
InDICTMENT for perjury, bills of, agſt. Skillin and Wilks, 333 


particulars of thoſe bills, - 335, 345 L 

Jonnson and SMITH, caſe of, cited, 469, 466, 478, 480 1 

| — his evidenctec, ,, — 109 1 
— William Chirch, his evidence, = 255 9 
JoinDER IN DEMURRER, in Audita Querela, (Petrie) 438 4 
Jones William, his evidence, W a0 | 
William Fowler, his evidence, — 3 
Jo John, his evidence, 1 „ Y 
Juvonents of the court of King's Bench, delivered by Fi 
LA" Mansfield. # 

Jupc- 


\ 
IN De. 


1 

Pan. Petrie againſt Briſtow, - - 42 
5 Petrie againſt Mills, E 178 
Benfield againſt Petric 2751 

produced in evidence againſt Petrie, e 
— . the Select Committe, 522 
reverſed, - . „ 2837 

Macpherſon againſt Fetrie, 287 

65 * produced in evidence againſt Petrie, before 
the Select Committe, 4871 

reverſed, 9 4 8390 

Lord Portcheſter againſt Petrie, - 292 

reverſed,  ..-* - -, :- 204 

Richards againſt Hinton, 410, 

C reverſed, VCC 

Petrie againſt Lord Portcheſter, - 410 

Petrie againſt Lord Portcheſter, upon his 

Lordihip's writs of Audita Querela, 476 

K. 
KINDBERIET Ichn, his evidencfc | =» 10 
171 


Lawrence Mr. counſel for Petrie, 


— 57, 150, 337, 347 


his arguments againſt the errors contended for, 
upon the trials of the indictments againſt 


Wilks and Skitlin, | \- 339, 343, 350 


Les Mr. counſel for Petrie and Hinton, 


— 359, 360, 498 


his argument againſt ſtaying proceedings on the verdicts, 
Petrie againſt Lord Portcheſter; and for ſtaying pro- 

ceedings on the verdict, Richards againſt Hinton, 368 

his arguments for Hinton's ſpecial ſuggeſtion, 411, 412 
huis argument at the bar cf the Houſe of Commons, to | 
| prove Benfield and Macpherſon, only one party op- 


poſed to Petrie, 3 
his opening before the Committee for Petrie, 


495. 
498 
LEE 


I N D KE x. 


Lzz Mr. he 1 his obſervations! upon the evidence till 
his reply, - — ,, OS 
he objects to the production, before the Committee, of 
the title deeds of Petrie's qualification, - 523 
his reply to Mr. Anſtruther s argument for their pro- 
duction, — — S « $85, £27 
his ſumming up of the evidence, and reply, on the part 

of Petrie, before the Committee, 


| i 

LirrTLE Edward, his evidence, = =: 
Lowe Robert, his evidence, 242, 320, 530 
called upon his ſubpoena, - 3340, 349 

Loxps, proceedings in the Houſe of, - - 560 


LouGHBoROUGH Lord, his charge; Gunn agſt. Mills, 182 
| his ſpeech againſt the Cricklade bill, 58z 


Lucas William, his evidence, - = 8 
Lupess Mr. counſel for Gunn, - . 182 


Macrnzxsos John; elected for Cricklade, at the preceding 
election, upon the death of Mr. Neſbitt, 


6, 59, 509 
Petrie's action againſt him, — 49 
his firſt action againſt Petrie, — 231 


Petrie's Audita Querela againſt him, 288 
dis judgment againſt Petrie reverſed, = 290 
his ſecond action againſt Petrie, 


- 246 
his action againſt Davis, - = 332 
his illiberal conduct to Petrie, - 287, 290 · 

; | he and Benfield one party, ſapported by the 

\ : ſame intereſt, - 2 - 495 
Petrie's petition againſt his return, 490 

his qualification, - =. 

he demands Petrie's qualification, = 491 


his ſolicitors demand Petrie's qualification, 493 


reported by the Select Committee, not duly 
Fn elected, — - - 546 


Mans. 


I. N D E KX. 


N the Earl of; 


Meadows Charles, the purchaſer of Briſtaw's eſtate, 45 


upon diſcharging the rules .to ſay proceeding 
on the verdicts : 

Petrie againſt Briſto ,, 42 
Petrie againſt Mills, 178 
Benfield againſt Petrie, 275 
Macpherſon againſt Petrie, 287 
Petrie agſt. Ld. Partcheſter, 410 

Richards againſt Hinton, 410 
upon. motion, to amend Gunn's plea of the 
general iſſue, by pleading likewiſe the in- 
demnity of the at, - — 185 
upon motion, to ſtay Benfield from proceeding. 
with his action againſt Petrie, till he had 
appeared to Petrie's action againſt him, 208 
upon Hinton's ſpecial ſuggeſtion, 411, 412, 
- „„ 
his incidental queſtions and remarks, in the 
courſe of the firſt argument, on Lord Port- 
cheſter's Audita Querela, 443, 445» 448, 463 
to Mr. Burke, - - — 385 
his remarks, after the firſt argument of counſel, 
on Lord Portcheſter's Audita Querela, 453 
his remarks, after the laſt argument of counſel, 
on Lord Portcheſter's Audita Querela, 472 
upon delivering the ſolemn judgment of the 
court againſt Lord Portcheſter, on his writs 


of Audita Querela, 3 = 476 
for hearing counſel in as. age of the Crick- 
lade bill, - | - 565 


objects to a witneſs being aſked, as to the ge- 
| neral character of the electors of Cricklade, 


567, 573 
for the convictions being evidence of the bri- 
bery, = - _ 574 


his ſpeech againſt the Cricklade bill, 576 
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Mirnvrx, Paul Cobb, ſheriff of Wilts, Com ten 


Mipp ETON, Lord Viſcount, one of the Select Comm. 498 
chairman of the Committee on the Cricklade 

bill, _ „„ =: O08 

reports the Cricklade bill to the Houſe, . 557 


MiILARD William, his evidence, - 110 


MILLER and BRA DIE, caſe of, cited, - = 479, 482 
 Mrt 1s Olive; preſents a bill of indictment againſt Guna, 175 
rule to ſhew cauſe granted for new trial, Petrie 


againſt him, 3 476 
rule diſcharged, with a —_— — 181 
Gunn's action againſt . for a malicious proſe- 

cution, = — 2182 


MrrcneL, David Robert, one of the Seledt Comm. 497 
MonTacve Frederick, his ſpeech for the Cricklade bill, 555 
'Mox 1s Mr. counſel for Briſtow, Lord Porteheſter, the voters, 


Richards, Benfield, and Macpherſon, 5, 39, 200, 


37 2 186, 250, 359,5 161, 193, 360, 209. 


ki argument for new trial, Petrie agſt. Briſtow, 40 

againſt ſtaying proceedings on verdict, Benfield 

againſt Petrie, 3 269 

for ſtaying proceedings on the verdicte, Petrie againſt 

Lord Porteheſter; and againſt ſtaying proceedings 

on the verdict, Richards againſt Hinton, 391 
Mrz Lancelot, his evidence, IH 187 


gRis affidavit, - — 359 
N. 


Neszirr Arnold, his death ſtated, = ' 6E, 89, 500 
Nox ru Colonel, his ſpeech upon the Cricklade bill, - 552 
Nor k, upon the motion, to reſtrain Benfield-and Macpherſon 
from proceeding with actions againſt Petrie, till 
they had appeared to Petrie's action agſt. them, 208 


upon a petitioner's plea of privilege of parliament, 279 
upon the evidence againſt Benfield, - $12 
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ad t 0 the pre of nnn. pending the Cricklade | 


bill, - - 2 „ 
upon the refuſal of the: Lords, to hear Petrie in his 
| - own defence, _ - + 78 


upon the ſecond trial of Lord Portcheſter' s firſt action 
againſt Petrie; and the different opinions of Mr. 

| - Juſtice Buller and Mr. Baron Perryn, 330 
1 . the different doctrines of Mr. Juſtice Buller, 
in his charges to the different juries, 155, 173, 203 
upon the conduct of the ſolicitors of Benfield, and 

- Macpherlon, = «< = 174, 297, 493 


18 os £ 
O. 


Ones and WoopWAR D, caſe of, cited, — 456 
Oxs row George, one of the Select Committe, 498 
his ſpeech for the Cricklade bill, 436 


P, : 


- Peacn Samuel, returned for Cricklade, but declared not 
duly elected, under petitions ſupported by Petrie 

| and Lord Portcheſter, - 6, 59, 93, 94, 257, 310 
Pecx4am Mr. counſel for the Cricklade bill, 3 16721 
his argument for the production of the judgments 

for bribery, as evidence of the corruption, 574 

Pers William, his evidence, - = *** 
PNC To John, one of the Select Committee, 497 
PNNXTMAN Sir James, one of the Select Committee, - 498 
Percevarl Mr. his ſpeech againſt the Cricklade bill, - 551 
PERRYN Sir Richard: | 


his charge; Petrie againſt Briſtow, 33 
ſeveral of Petrie's actions againſt the voters, tried 
before him, - - — — 167 


his obſervations upon the evidence to prove the de- 
livery of the precept * the election at Crick- 


lade, . - _ — 302 
his remarks upon the evidence of indemnity ; 5 Ben- 
field againſt Petrie, = 321, 322, 323 


PER - 


INDEX 


[Penn+n Sir Richard : | * 
refuſes to allow the WN of Mr. Justice Buller 
to be read. - - - 324 
his charge; Benfield againſt Petrie (ad action) 327 
PEririox Petrie's, to the Commons, againſt the return of 
Benfield and Macpherſon, - 490 
ordered to be taken into conſideration on the 3d 
of April, 1781; that order diſcharged ; and 
ordered to be taken into conſideration on the 
24th of April, 1781; which order died with 
| that ſeſhon, - * =» — 491, 492 
Petrie's, to the Commons, renewed, ad ordered 
to be taken into anne on the 22d Ja- 


nuary, 1782, '- — 49 
Petrie's, to the Commons, complaining of a 
breach of privilege, ' = „ -, 


Petrie's, to the Lords, to be heard againſt ſuch 
part of the evidence, as might tend to crimi- 


| nate him, = - — 568 
PzTiTIONS againſt the Cricklade bill, - 549, 561 
PETITIONER, no privilege of fears ment, - 279 

b PeTRIE Samuel; his action againſt Briſtow, = « = 1 


his action againſt Beufield, = - - = 47 
his action againſt Macpherſon, - - 49 
his firſt action againſt Lord Portchefter, <- 52 
his ſecond action againſt Lord Portcheſter, - 56 
his third action againſt Lord Portcheſter, 156 
Benfield's firſt action againſt him, =. 2205 
his Audita Querela againſt Benfeld, . 2280 
Benkeld's judgment againſt him reverſed, - 283 
|  Benfield's ſecond action againſt him, 295 
Macpherſon's firſt action againſt him, « 231 
his Audita Querela againſt Macpherſon, 288 
Macpherſon's judgment againſt him reverſed, 290 
Macpherſon's ſecond action againſt him, 246 


— Lord Portcheſter's firſt action againſt him, — 247 
} lis Audita Querela againſt Lord Portcheſter, - 293 
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an Samuel; hand Portcheſter” 8 judgment: 1 him 
'reverſed, =» - — 294 

his affidavits, = - 266, 272, 285, 291, 358 

Lord Portcheſter's ſecond action againſt him, 264 


Briſtow's action againſt nimm — 4664 
his actions againſt the voters, - 158 
Lord Portcheſter's Audita Querela againſt him, 416 
his plea in Audita Querela, - ,. 4327 
his rejoinder in Audita Querela, - — 436 


his joinder in demurrer in Audita Querela, 438 
judgment for him, 1 in L. Portchefter's Audita Qu. 476 

his' evidence, - 3 340, 349, 350 

his obſervations on Mr. Batt's 1 reflections, 343 

his petition againſt the return of Benfield and Mac- 

pherſon, = = 490 

his qualification, = — _ 492 
Benfield and Macpherſon' 5 judgment againſt him, 
admitted in evidence before the Select Comm. 522 

his petition, to the Lords, to be heard againſt ſuch 

part of the evidence, as might tend to criminate 
him, — — 568 

he addreſſes the Lords Gow the bar of the Houſe, 569 

His petition rejected, - . 

his letter to the ſpeaker, e to Benfield and 
Macpherſon's writs of Capias — 277 

his petition to the Commons, complaining of a 

| breach of privileg — 278 

'Purt14ys Mr. counſel for Benfield and Macpherſon » 498 

Pleers James, one of the Select Committee, - — 497 
Y ev Mr. counſel for Petrie, „ '-- 6, 208 
his argument upon the evidence, relative to the pre- 
cept, delivered to the returning officer at Crick. 301 

- his argument upon the plea of indemnity, Benkeld 
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PA, in Audita Querela (Petrie) - 927 


Po- 


INDE x. 
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PoRCHESTER, 11 = 1 differ about A 
PoRTCHESTER, the title, „„ 5 


Petrie's third action againſt him, 1 56 
his firſt action againſt Petrie, - 247 
Petrie's Audita Querela againſt him, 293 
his judgment againſt Petrie reverſed, 294 
his ſecond action againſt Petrie, 264 
his rules to ſtay Proceedings on Petrie 8 
verdicts diſcharged, = - 410 
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his Audita Querela againſt Petrie, 416 
his replication in Audita Querela, - 435 
his demurrer in Audita Querela, — 436 
ſolemn judgment againſt him, in Audita 


Querela, = ,- = 476 
his action againſt Gunn, - 183 
his action againſt James, - = 188 
his evidence, - > 193 


his ſpeech in his. own exculpation, and 


againſt the Cricklade bill, 578 
PosrEA, Petrie againſt Briſtow, not filed, .- 0 
Pow LI George, his evidence, - 22 
PzEcCePT, directed to the bailiff of Cricklade, recited, 3 
Price Thomas, his evidence, = = 217, 351,531, 573 


Pyz and Cooke, caſe of, cited, — 441, 480 
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QUALIFICATION, Petrie , += — 1492 
Benfield's, — — 494 
Macpherſon's, - - 494 
Petrie's, demanded by Benfield and Mac- 
pherſon, — - 491 


Petrie's, demanded by the agent of Ben- 
field and Macpherſon, - — 493 
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Petrie's firſt action againſt him, 52 
Petrie's ſecond action againſt him, 56 
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his action againſt Hinton, = 190 
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attachment againſt nim, - 414 
his judgment againſt Hinton reverſed, - 419 
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for granting the prayer of Petrie's petition, 

to be heard at the bar of the Houſe, 571 

his ſpeech for the Cricklade bill, 579 
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Townſend, 5, 39, 57, 150, 161, 209, 234, 250, 268, 
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Korx ke 1 new trial, Petrie againſt Briſtow, diſcharged, 45 
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Charged, - - 276 

to ſtay proceedings, Macpherſon againft Petrie, re- 

fuſed, - — — 23 4 

Th to ſtay proceedings 5 Macpherſon againſt Petrie, dif- 

charged, 8 — 287 
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eſcapes puniſhment by flaws in the indictments, 351 
SLaTTER Stephen, his evidence, „ 1 
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SOLICITORS of Benfield and Macpherſon, the leading traits 
| of their conduct to Petrie ſtated, 174, 282, 

| 290, 297, 331, 493 
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and Macpherſon's qualification, 493 


SPE. 


1 


Aa 


| 5 


INDEX 


sera SuccesTION, Hinton againſt Richards, = 410 
Townſend againſt Briſtow, - 204 


STANFORD and Coors, caſe of, cited, . 478 
STRATFORD * his evidence, 217, 304, 350, 5 20, 
573 


— Thomas, his evidence, = 23, 252, 304 
SUPERSEDEAS, Writs of, Petrie againſt Benfield, Macpherſon, 
and Lord Portcheſter, - 282, 290, 294 

| SURREY, the Earl of, preſents Petrie's petition to the Com- 
mons, complaining of a breach of privilege, 278 

reports to the Houſe from the Committee, ap- 
pointed to examine the matter of Petrie's com- 

plaint, - | - . 279 

moves for leave to withdraw Petrie's petition, 

| againſt the return of Mr. St. John, 280 
Surrox and Bis nor, caſe of, cited, 365, 371, 376, 382, 


388, 390, 392, 395, 399» 404, 410, 411, 468, 486 


- Swann and BROOMuE, caſe of, cited, — 457 
SykES Mr. penalties againſt * for bribery at Shafteſ- 
bury, ' = _ — - 8,408 

*. 
Tarrox Robert, his evidence, - . 81 
Touss John, his evidence, — „ 
Thomas, his evidence, - — 27 
TownsEnD George, his evidence, 77, 150, 164, 168, 351, 
q | 8 ; $09, 573 
Briſtow's action againſt him, - 198 


his ſpecial ſuggeſtion ; his Audita Querela; and 

Briſtow's judgment againſt him reverſed, 204. 

3 -— Richard, his evidence, 11, 211, zoo, 302, 507 
——— Thomas, the elder, his evidence, - 23, 77 


— — Thomas, the younger, his evidence, 201, 253, 
1 9 305, 350, 5 12, 5 20, 568 

TrowarD Richard, his evidence, - 177, 521 
TRo- 


| 
\ 


Thowarp Richatd, deninäd's pettie's * - 493 
| See SOLICITORS, 


Tunes Jen, his elidence, 5 — 233 
3 i v. 8 
Vir izr Thomas, his evidence, - : 243, 522, 575 
VincexT Maurice, attorney againſt Petrie, 239 
Bail for Skillin and Wilks, - — 334 
vorins, Petrie's actions againſt the... — 413 
g rule refuſed, to ſtay proceedings on the verdiQs 
againſt them, = - - 176 


w. 
WALLACE Mr. (Attorney General) counſel for Briſtow, 
Benfield, Lord Portcheſter, and Richards, 39; 


2868, 359, 360 
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bill of indictment for perjury found againſt him, 

he abſconds, and a warrant is granted for appre- 

hending him, - - — 3233 

| eſcapes puniſhment by flaws in the indictment, 345 

3 : WiIrIIIS 


INDE x. 


Wirzs Mr. Juſtice, upon diſcharging rule to ſtay proceed. 
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WiLLiamsonN William, (hort-hand writer) his evidence, 
| 340, 349, 350 
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AT the general election in 1784, Mr. PETRIE went 
through a compleat canvas of the electors of Cricklade ; the 


freeholders in the Hundreds, and the Inhabitants of the 
bor Ou gh. 


_ His competitors were Mr. HE E 4 GE ad Mr. NJ. 
CHO LAS; Mr. COA E and Mr. ADAMS ON; who 
had got the ſtart of him upon their canvaſſes; between whom 
the Frecholders in the Hundreds were in general divided; 
and in ſupport of whoſe ſeparate intereſts, the ſtrongeſt in- 
fluence was exerted. | 


The evening before the election, he laid before his prin- 
 _ cipal friends, the ſtate of his canvas, the diviſion of the lead- 
Ing intereſts in the Hundreds, the exertions in favour of his 
opponents, and the promiſes that were made him, by titole 
who were then engaged, of future ſupport. 


The opinion of theſe friends, determined him to decline 
the conteſt at that election, and the next morning he pub- 
| liſhed the following addreſs to the electors of Cricklade. 


70 5 . E, Thurſday morning, 
Aͤhytril the 8th, 1784.” 


cc GENTLEMEN, 


<« Finding, upon my general canvas, the moſt powerful 
* intereſts in the Hundreds, not only ſtrongly engaged, but 
&« warmly exerted in favour of my opponents, to continue 
« the conteſt, under this diſadvantage, would be wantonly ; 
*© giving trouble to my friends, both in and out of tha 
« borough.” 


R x | For 


A 
* 


5 


5 
4 


— FETT EG EEE On 
* 


- — 


i ec For this. reaſon, I decline all further pretenſions at pre 
« ſent; but confident as I am of the ſteadineſs of my friends 


*© and flattered as I have been every where with the promiſe 


* of future ſupport, upon the firſt vacancy, I ſhall again | 
* come forward a candidate for your ſuffrages.“ 


« Tt is my ſincere and fervent with, that of the remain ing 
ce competitors, thoſe may be the objects of your choice, who 


«© are beſt qualified, and moſt determined, to diſcharge 


c« with firmneſs the. important duties of the ſation, to which 


$f they aſpire,” 


« have the honour to be, 


© GENTLEMEN, 
« your faithful, and 
devoted humble ſervanty 


«SAMUEL PETRIE." 


Mr. COX E and Mr. Adanſor were/ returned; but 
againſt this return, Mr. Heneage and Mr. Nicholas petitioned 
the Houſe of Commons. | 


On Monday the 14th of January 1785, a fele committee 


: was ballotted for, to try and determine the merits of this 
petition ; and on Thurſday the 31ſt of March 1785, the * 


tioners were 3 ay elected. 


